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CIVIL MISCELLANEOUS.
Before U Kyaw zan U, f.
KO AYE (PETITIONER)
V.
+MA KHIN SAW WIN AND FOUR OTHERS
(OBJECTORS).*

A}J;;Hmrirm for Succession Certificate-grant of suc-
cession ertificate—-a temporary arrangement en-
abling the grantee to realize the assets—nomi-
nee lo receive gratuity from Government—
whether he/she gets an absolute title to it—

Whether such nomination a testamentary dis-

* Civil Miscellancous No. 53 of 1966.
(In the Matter of the Estate of Ma Shu Wun)
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position under Burmese Buddhist Law-differ-

ent from life insurance and provident funds—

separate living whether ruptures filial relations.
Held : The grant of a succession certificate may be
taken as a temporary arrangement enabling the
grantee (o realize the assets for the benefit of him-
self or of whosoever may ultimately be entitled
thereto. Intricate question of law should not be gone
into in this summary proceeding.

Maung Ba Han and another v. Maung Tun Yin,
LL.R. 12 Ran. 629, referred to.

The nominee to receive a gratuity if not an heir
of a subscriber has nothing more than a right to re-
ceive the amount and that he/she does not get an
absolute title to iL.

The right to receive gratuity from Government
conferred upon such nominee by Government No-
tification not backed up by law as in the cases of
life insurance under the Union Insurance Board Act
as amended and provident funds is neither impera-
tive nor has any force of law. Rules and Regulation
are framed for guidﬁncc and convenience only.

Sooniram Rameshur v. U Tha win, 1953, B.L.R.
82 (H.C.), referred 10.
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Nominating a person by a Burmese Buddhist
before his death to receive the gratuity from the
Government after his death amounts to testamen-
tary disposition of property and is in valid and has
no effect in law.

Ma Nu v. Ma Gun, I.L.R. 2 Ran. 388; U Thin
and others v. Daw Hmu and another, A.LR. (1937)
Ran. 142, referred 10. '

A Burmese Buddhist surviving spouse is the
proper person entitled to Succession Certificate to
collect the debts of the deceased spouse.

Ne Winv. Ma Aung Gale, (1907-2908) 4 L.B.R.
293; Maung Ba Han and another v. Maung Tun Yin
LLR. 12 Ran. 629, referred to.

Held also : Under the Burmese Buddhist Law
separate living is not enough to rupture filial rela-
Lons.

U Kyaw Zan for the petitioner.

U Soe Yi Vice U Cheng Po lor the objectors.

U Kvaw Zan U, 1.—This application is by the
husband of the late Ma Shu Wun, a Burmese Bud-
dhist for a Succession Certificate 1o collect the debts
due 1o her estate comprised of gratuity, salary due
al the time of the death and family pension from
the government, Besides the applicant she lefl be-
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hind lour Aret children by her former husband of
whom one is a minor,

The eldest of these Ater children, Ma Khin Saw
Win (DW 2) raised an objection that by a document
the deceased had nominated her to receive the gra-
ity on her death. This is not disputed. As regards
the salary and family pension all these Arer chil-
dren who lived separately from her since her re-
marriage to the applicant merely claimed that they
are also entitled partly to the amounts.

In reply the applicant mainly stated that the
nomination of Ma Khin Saw Win has a testamen-
tary character and accordingly such a disposition is
invalid under the Burmese Buddhist Law, and as
regards the other two debis it is stated that the ap-
plicant alone, and not these Aret children, who had
never maintained filial relations with the deceased,
is entitled to the amounts by survivorship. There is,
however, evidence to show that two of them at least
attended the deceased in the hospital before her
death and that the deceased used to visit them and
pay lor sweets and school-fees for all of them. Sepa-
rate living is not enough to rupture filial relations,
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The first point for consideration is whether the
applicant is entitled o the certificate, In Me Win v
Ma Aung Gale (1). it was observed :

“The widow or widower usually has pos-
session of the whole of the estate at the time of
the death of the other spouse, and is in most
cases entitled 1o the whole or a large part of it.
It would be rash to lay down an absolute rule
that in no circumstances should letters of ad-
ministration be granted to any other person, but
I am sirongly of opinion that it would require
very special reasons io justily such a grant.”

In the instant case the parties being Burmese Bud-
dhists the applicamt as the surviving spouse is the
proper person to collect the debts. It is needless o
say that under the Burmese Buddhist (Customary)
Law on the death of one spouse the surviving spouse
lakes the interest of the deceased in the joint prop-
erty by inheritance and it is necessary for the sur-
viving spouse to take'oul a succession certificale o
collect the debts, [Maung To Hiwa and Another v.
Ma Ngwe Zin (2)]. Referring to Ne Win v. Ma Aung

Gale (Supra) it was pointed out in Maung Ba Han

| 19071908 IVLBR 293
TO1937 RALR 309G
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and another v. Maung Tun Yin (3) by the Bench
composed of Page, C. J., and Baguley, J,. that where
the claim of an applicant for letters of administra-
tion to a deceased person’s estate is admitted by the
opposite party the Court would normally grant let-
ters of administration to such applicant provided
he is a fit and proper person to administer the es-
tate. In the instant case no question arises as (o the
fitness or otherwise of the applicant to collect the
debts. There are also no applications made by rival
claimants. In the last cited authority it was also held:

"A husband prima facie is entitled to let-
ters of administration to his wife's estate. . "

In U Tun Yin and others v. U Ba Han and others (4)
which is connected with Maung Ba Han and an-
other v. Maung Tun Yin ( Supra) another Bench held
the same view. Sharpe, 1., in that case remarked:

“Applications Tor grant of administration
are Intended to be disposed of comparatively
quickly, without deciding who is and who is
not entitled to share in the estate of the deceased

3 LLE 12 Ran 629
4 ALR 1941 Ron 133




hitp://www.khtnetpc.webs.com For Knowledge & Educational Purposes

Doy abarydeqpdbany G

person, and so that the estate may be speedily
wound up.”

The same remarks apply to the present case. The
claim of the Atet children in this case that they are
also entitled partly to the salary and family pension
is irrelevant. It is a matter o be adjudicated in a
regular suit for inheritance. The grant of a succes-
sion certificate may be taken as a temporary arrange-
ment enabling the grantee to realize the assets for
the benefit of himsell or of whosoever may ulti-
mately be entitled thereto. [ may also add that intri-
cate question of law whether a certain property is a
Lettetpwa, or Tayin or Hnapazon or as I have said
above what share or Shares the objectors are en-
titled to should not be gone into in this summary
proceeding. In my opinion, in the circumstances
obtaining in the present the applicant is entitled 1o
the grant of the certificate at lcast in respect of the
salary and family pension.

The next point for consideration is as between the
applicant and Ma Khin Saw Win who is entitled to
collect the gratity. Relying upon Ma Nu v. Mo Gun
(5) the learned Advocate for the applicant contended

5 LLR(1924) Ran 288
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that nomination of Ma Khin Saw Win to receive the
gratuity on the death of the mother amounted to
testamentary disposition and therefore invalid un-
der the Burmese Buddhist (Customary) Law. It is
true nothing is vested in Ma Khin Saw Win as a
nominee. It is not illegal for a Burmese Buddhist to
make a testamentary disposition of his/her property
but such disposition may be of no effect in law. U/
Thin and others v. Daw Hmu and another (6). The
nominee if not an heir of a subscriber has nothing
more than a right to receive the amount and that he/
she does not get an absolute title to it. The learned
Advocate for the objectors invited my attention to
Notification No. 77 (Pension Branch) dated 22nd
February 1956 of the Ministry of Finance and Rev-
enue modifying the rules relating to gratuity con-
tained in the Civil Service Regulations and the In-
ferior Services. Paragraph 3 (2) says a gratuity may
be paid to the person on whom the right to receive
it is conferred under paragraph 4 or, if there is no
such person, to the legal heir. The words ** may be ™
are significant. The direction is not imperative. It
has been made clear by the Note to Rule 3 (2) be-
ing No. 293 Ba Pa 53, dated 18th October 1956 of

6 A LR, 1937, Ran 142
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the Ministry which says. “ In case of doubt, pay-
ment should be made only to the person producing
such legal authority,” In Burmese it says:
"Bawlgdeadepfear Boepipt mep:
§reode meafEacmds somtimymcly
@2 ecoodeu:qupdfgdanpd”
Paragraph 4 (2) merely gives the nominee * the right
to receive “the gratuity that may be sanctioned by
paragraph 3 (2). Rules and regulations are framed
for guidance and convenience only. They are nei-
ther imperative nor have any force of law. In
Sooniram Rameshur v. 17 Tha Win (7), it was
pointed out that Rules of Practice and Standing
Orders embodied in Manuals have no force of law.
In this connection, I may poinf out that persons
nominated by a subscriber to receive his/her
amounts due under the life insurance policy of the
Union Insurance Board or the Provident Fund stand
on a different footing for such nominations are
backed up by laws. It will be seen that Section 15(1)
of the Union Insurance Board Act, 1950 (Act No.
16 of 1950) as amended by Act No. 44 of 1950
directs that notwithstanding anything contained in
any other law or custom for the time being in force

T ALR(1953) BLR B2 (HC)
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the life policy must not remain unassigned and that
rules relating to such assignment or nomination must
not be invalidated or made ineffective by any such
law or custom. Seclion 5 of the Provident Funds
Act has the same effect. It reads:
“5. (i) Subject 1o the provisions of this Act,
but otherwise notwithstanding anything con-
tained in any law for the time being in force or
any disposition, whether testamentary or oth-
erwise, by a subscriber to, or depositor in a
Government or Railway Provident Fund of the
sum standing to his credit in the Fund, or of
any pan thereof, any nomination, duly made in
accordance with the rules of the Fund, which
purports to confer upon any person the right to
receive the whole or any part of such sum on
the death of the subscriber or depositor, shall
be deemed to confer such right absolutely un-
til such nomination is varied by another nomi-
nation made in like manner or is expressly can-
celled by the subscriber or depositor by notice
given in such manner and 10 such authority as
is prescribed by those rules.
(2) Any such person shall, on the death of
the subscriber or depositor, be ‘entitled 1o the
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grant of a succession certificate entitling him
to receive payment of such sum or part, and
such certificate shall not be deemed 1o be in-
validated or superseded by any grant to any
other person of probate or letters of adminis-
tration to the estate of the deceased.”
[Ma Kvway v. Ma Mi Lay and another (8)). For the
reasons given [ hold that the applicant is entitled to
collect also the gratuity.
In the result the application is allowed in toto
with costs. Advocate's fee five Gold Mohurs.

8 LL.R 6an 682,
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