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Introduction 

The principle of party autonomy is widely accepted in the practice of intemational commercial 

arbitration. 1 However, it still encounters certain limitations in its applications, especially for the fact 

that the demands of natural justice and the public good canwt be neglected by the pathes. 2 The 

various states in the international system have and operate peculiar systems of mandatory rules and 

public policies, which tend to impart significantly on the arbitral procedure, thereby creating a 

situation of discordance of outcomes of arbitration in different countnies. 3 For this reason, this writer 

intends to examine ways by which the various procedural laws can actually be harmonised. This 

thesis shall therefore focus on the di. scordances and confusion that often arise in the interae ion of the 

various laws that may be applicable to the arbitral process m Internat oral commercial arbitration, as 

well as ways of achieving a harmonisation of these laws. 

Again for the fact that the arbitration laws of various states are likely to differ, the application of 

the principle of party autonomy under each of these different legal systems is likely to produce 

different results. Where the parties have not chosen the procedural law to conduct the arbitration, the 

usual solution is to resort to the lex loci arbW to provide the applicable rules. The place for 

arbitration, however, may have little or no connection with the arbitral procedure, and should not 

' Lew, Julian D. M., Applicable Law in International Commercial Arbitration :A Study in Commercial 
Arbitration Awards, 1978, p79 
2 Livingstone, Mia Louise, "Party Autonomy in International Commercial Arbitration: Popular Fallacy or 
Proven Fact? ", (2008), Journal of International Arbitration, Volume 5, No. 5, p532; Pryles, Michael, 
"Limits to Party Autonomy in Arbitral Procedure", (2007), Journal of International Arbitration, Volume 
24, No. 3, p328 
3 Bockstieegel, K-H., "Public Policy and Arbitrability", in Comparative Arbitration Practice and 
Public Policy in Arbitration, P. Sanders edn, 1987, p179-180 
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therefore automatically determine the procedure for the conduct of the arbitral proceedings. 4 More 

importantly, the lex loci arbitri may not even represent the unexpressed intentions of the parties. On 

the other hand, although the parties' freedom to choose the rules of procedure is a widely recognized 

principle of international commercial arbitration, in practice it is usually subject to any restraints 

occasioned by mandatory rules and public policy. 5 For this reason, the lex loci arbitri in the arbitral 

process appears to be in conflict with the very concept of party autonomy. This can result in a 

hindrance to the development of international commercial arbitration, exacerbated by the fact that 

states in the international system are usually unwilling to relinquish their supervisory powers over 

arbitration conducted in or sought to be enforced within their territory .6 

The local procedural law, however, is generally in place for the conduct of national arbitration 

proceedings, but has been found to fall short of the standard required in international arbitration. ' 

Hence, some scholars have also submitted that arbitration can and ought to be able to extricate from 

the control of the law of the country of arbitration in order to guarantee the complete freedom of 

the parties to choose or design the fuamework of the arbitral process. 8 This is known as the 

4 Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard Gaillard Goldman on 
International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p635 
5 Maniruzzaman, A. F. M., "International Arbitrator and Mandatory Public Law Rules in the Context of 
State Contracts: An Overview", (1990), Journal of International Arbitration, Volume 7, No. 3, p54 
6 Dicey, A. and Morris, J., The Conflict of Laws, 12th edn, 1993, p583, Chukwumerije, 0., Choice of 
Law in International Commercial Arbitration, 1" edn (USA, Quorum Books, 1994), p87 

Reid, Alan S., "The UNCITRAL Model Law on International Commercial Arbitration and the English 
Arbitration Act: Are the Two Systems Poles Apart? ", (2004), Journal of International Arbitration, 
Volume 21, No. 3, p236-237 
8 Paulsson J., "Delocalisation of International Commercial Arbitration: When and Why It Matters", 
(1983), I. C. L. Q., Volume 32, p57 
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delocalisation theory; 9 which substantially attacks the efficacy of traditional seat theory in 

effectively meeting the demands of modem arbitration practice. This is also in consonance with the 

cwrent trend of international commercial arbitration of breaking free of the fetters of the lex loci 

arbitri. Many scholars support this theory because it appears to be in complete consonance with the 

party autonomy principle in trying to separate the arbitral process from the lex loci arbitri. 1 ° 

Opposing views have however criticized this theory for its failure to address the issues that attend the 

recognition and enforcement of the arbitral award, ' 1 and for the dearth in practical cases in support 

of the theory. 12 

However, in practical terms the theory is bedeviled with severe limitations, posed by most 

national courts, which believe that it is their duty to supervise arbibation in the form of mandatory 

niles and public policy. A lot of the debates that have arisen as per the theory and practice of 

arbittalion are usually in connection with the inevitable tensions arising from the interactions 

between the demands of the principle of party autonomy and the overbearing presence of state's 

legal controls. 13 Hence, many states require that the arbital process is subject to minimal control, 

9 Maniruzzaman, Dr. A. F. M., "Conflict of Laws Issues in International Arbitration: Practice and 
Trends", (1993), Arbitration International, Volume 9, p371-404 
10 Van den Berg, A. J., The New York Arbitration Convention of 1958 Towards a Uniform Judicial 
Interpretation, 1981, p30 
" Chukwumerije, O., Fn 6, at pl 1-12 
12 Gotaverken Arendal AB v. Libyan General National Maritime Transport Company 
(1981) 6Y. Comm. Arb. p221,237 and Societe Europdenne d'Etudes et d'Enterprises (S. E. E. E. ) v. 
Federal Republic of Yugoslavia, P. Sanders edn, Vol. I, 1976, p 195-198; Chromalloy Aeroservices Inc. v. 
Arab Republic of Egypt, 939 F. Supp. 907 XXII YBCA 1001 (1997) (D. D. C. 1996); Omnium de 
Traitement et de valorisation S. A. v Hilmarton Ltd., [ 1999] 2 Lloyd's Rep. 222 have all adopted the 
delocalisation theory. 
13 Barraclough, Andrew and Waincymer, Jeff, "Mandatory Rules of Law In International Commercial 
Arbitration", (2005), Melbourne Journal of International Law, Volume 6, No. 2, 
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interference or supervision by the mandatory rules of the procedural laws and the public policy of 

arbitrýl sites. 14 On the other hand however, the interpretation, application and scope of the public 

policy still differ from state to state, thereby ensuring that the usual arguments concerning the 

relationship between party autonomy and the law of the sit continue to arise. 

hi an attempt to resolve the above issues, this thesis shall also attempt to establish how far the 

delocalisation theory can go in eliminating the discordances that usually arise from the operation of 

the procedural law, 15 and whether the Model Law can achieve the much desired hannonisation of 

the procedural laws governing the practice of arbitration of various states. International commercial 

arbitration has become popular and is gradually being adopted in the commercial undertakings of 

states. However in many cases, it may call into question the applicability of the law of various states 

as a result of the differences in political orientation, social regimes, as well as culture, economy, 

customs and trade usages. In this regard, in an arbitration held in different states as regards the same 

subject matter, the very fact that different arbitration procedural rules are likely to be applied, is in 

itself likely to engender different outcomes in the different ju isdictions. It is against this background 

that the UNCTIRAL Model Law has sought to harmonise the arbitration practice in the different 

(http: //www. austlii. edu. au/au/journals/MelbJIL/2005/9. html), access on 8 May 2009 
14 Born, Gary B., International Commercial Arbitration: Commentary and Material, 2°d edn, 2001, p436. 
For example, Article 19(1) of the Model Law provides that "subject to the provisions of this Law, the 

parties are free to agree on the procedure to be followed by the arbitral tribunal in conducting the 
proceedings. " Article 19 also provides that, where the parties have not agreed upon procedure, the arbitral 
tribunal has power to conduct the arbitration in such manner as it considers appropriate. 
15 Fn 9, at p371-404 
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legal systems, in the event that it is adopted by different states of the world. ' 6 Unfortunately, the 

Model law is not binding on countries around the world. They may choose merely to refer to the 

Model Law, or /and decide whether or not to adopt it Many countries have adopted the Model Law 

into their arbitration laws in one form or the other, but there are still countries yet to have made any 

such adoption or reference. 

Some scholars assert that the Model Law is more suited to the needs of developing 

countries, whose legal systems are not fully developed, and therefore more amenable to an 

internationally-oriented Model Law. 17 In other words, the Model Law appears less suited, for the 

legal systems of the more developed counties which are likely to already have arbitration legislation 

finely in place and practiced. 18 Again, while the Model Law has been effectively adopted by some 

countries, some other countries have ostensibly adopted it but failed to effectively incorporate it into 

their arbitration practice. The issue as to whether the Model Law and the delocalisation theory have 

the potential of achieving harmonisation of the law applicable to the procedure has elicited much 

debate among practitioners and authors. This can also be seen in the latest withdrawal from the 

Model Law regimes by the new Scottish Arbitration (Scotland) Act 2009. 

This thesis shall also propose methods of resolving this issue. Even though prominent scholars, 

16 Redfern, A. and Hunter M, Law and Practice of International Commercial Arbitration, 4th edn (London: 
Sweet & Maxwell Ltd., 2004), p69 
" Davidson, Fraser P., "International Commercial Arbitration: The United Kingdom and UNCITRAL 
Model Law", (1990), J. B. L., p480,484 
18 Fn 7, at p228. One such state is England, which in 1996 judged adoption of the Model Law to be 
unnecessary in light of the existence of England's own arbitration legislation (English Arbitration Act 
1996). 
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like H. E. Judge Howard M. Holtzmann, HE. Judge Stephen Schwebel and Dr. Yu, have proposed 

some framework or the other for resolution, ' 9 the practicability of their solutions however seems 

doubtful to the present writer. This writer proposes that instead of establishing one supranational 

body, six should be established representing each of the six main continents. Each continent will 

have one supranational body within their continents of jurisdiction, which would operate as the top 

and final authority. We believe that being the final arbiter in arbitration matters, the six supranational 

bodies would prove a lot simpler to operate. These six bodies would be empowered by a Convention 

to reach final decisions, from which time shall be no appeals. Furthermore, these six supranational 

bodies should be equivalent in status and power to each other, and are not subject to the supervisory 

jurisdiction of any arbiti 1 institution or court. 

This writer shall therefore advance an argument in support of the use of supranational arbitration 

to achieve the harmonisation of arbitral practice. However, the key to the success of this model shall 

be hinged on the establishment and workings of six supranational bodies; the mechanics of which 

we shall discuss later on in this thesis 20 

19 Regarding these resolutions, please refer to Chapter 7 of this thesis. Yu, Hong-Lin, "Total Separation 
of International Commercial Arbitration and National Court Regime", (1998), Journal of International 
Arbitration, Volume 15, No. 2, p161; H. E. Judge Howard M. Holtzmann, "A Task for the 21St Century: 
Creating a New International Court for Resolving Disputes on the Enforceability of Arbitral Awards", in 
The Internationalisation of International Arbitration: The LCIA Centenary Conference, Hunter, edited by 
Martin and Marriott, Arthur and Veeder, V. V., 1995, p109 
20 Please refer to Chapter 7 of this thesis. 

X111 



Chapter 1 

Party Autonomy 

1.1 Introduction 

Party autonomy is an important guiding principle for the conduct of arbitral proceedings in 

international commercial arbitration. It is a principle that has not only been approved by national 

laws, but also by international arbitrral institutions and organizations. 1 Although party autonomy has 

been accepted broadly, its practical application is however, usually limited by the mandatory rules 

and public policy of countries involved. 2 Conventionally, international commercial arbitration is 

subject to the lex loci arbitri, 3 but this has been variously criticized, for the fact that the lex loci 

arbitri appears to be in conflict with the very concept of party autonomy, and it is feared that this can 

result in a hindrance to the development of international commercial arbitration. 4 Many scholars 

and practitioners share the view that the parties are free to agree upon the law that should be 

applicable to the procedure, and some have gone further to postulate a theory that supports 

detaching from the control of the law of the country of origin This explains the very essence of 

the "delocWisation" dwry. 5 Even so, this theory has proven not to be particularly satisfactory, and 

has provoked much debate about its pracücability. 6 

Redfern, A. and Hunter M, Law and Practice of International Commercial Arbitration, 4th edn (London: 
Sweet & Maxwell Ltd., 2004), p315 
2 Moss, Giuditta Cordero, "International Arbitration and the Quest for the Applicable Law", (2008), 
Global Jurist, Volume 8, Issue 3, p19 
3 Fn l, at p1-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 17 March 2009 
4 Dicey, A. and Morris, J., The Conflict of Laws, 12th edn, 1993, p583; Chukwumerije, 0., Choice of Law 

in International Commercial Arbitration, I" edn (USA, Quorum Books, 1994), p87 
S Dicey, A. and Morris, J., Fn 4, at p541-542 
6 Article V(l)(d) and 2(b) of the New York Convention 



Given the intense debates that have arisen regarding the relationship and interaction between party 

autonomy, the lex loci arbitri, and the "delocalisation" theory in The practice and study of international 

commercial arbitration, it shall be therefore worth our while to dedicate some space in this chapter to 

discuss this very important issue. The purpose of this chapter is to elaborate on the aforementioned 

points to establish the advantages of as well as the shortcomings inherent in the theory and practice 

of party autonomy and to propose ways of resolving the va ious issues highlighted. 

1.2 Background of Party Autonomy 

From history we know that around 403 B. C., Athens and Greece had both practiced arbitration, as 

a means of resolving disputes between parties.? The patties chose a third party who acted as an 

arbitrator to hear their submissions and reach an appropriate decision. This approach had afforded 

the parties the freedom to choose the place of arbitration and the procedure to govern the conduct of 

the proceedings. Although a rather simple procedure, the pasties nevertheless found this a more 

attractive method of resolving their disputes. 

The concept of party autonomy has variously metamorphosed since the 16th Century when it was 

first advanced in the work of Charles Dumoulin, a French Scholar, who lived around that time. 

Dumoulin had advanced that with respect to contacts, "the will of the parties was sovereign. " Today 

party autonomy has become an internationally accepted principle governing choice of law in 

Mustill, "Arbitration: History and Background", (1989), Journal of International Arbitration, Volume 6, 
p43 



con Cts. 
8 

The English court was the first of all the common law countries to recognize that parties were 

entitled to have their choice of law expressed in their contracts. In Robinson v Blanca 9 issue before 

the court was whether a contract which was valid under the law of France, where it was made, and 

void under English jurisprudence, could be judicially enforced in England The plaintiff Robinson 

had loaned money to A in Paris, and A lost the money to the plaintiff through gaming. A then gave 

Robinson a bill of exchange payable in London to cover the entire debt After A's death, the plaintiff 

brought an assumpsit against his administrator (the defendant-Bland) on three grounds: claiming for 

the bill of exchange, the borrowed amount of money and the money due to him on the gamble. The 

House of Lords held that the defendant must pay money on the loan, but the bill of exchange which 

represented money lost to the plaintiff on the game was void. 

Lord Mansfield pointed out that: 'The general rule, established ex comitaie and etjure gentiwn, is 

that the place where the conic ct is made, and not where the action is brought, is to be considered in 

expounding and enforcing the contact. But this rule admits of an exception when the parties at the 

time of making the contract had a view to a different kingdom °'10 He explained the essence of the 

exception in these words: "The law of the place can never be the rule, where the transaction is 

entered into with an express view to the law of another country, as to the rule by which it is to be 

8 Zhang, Mo, "Party Autonomy and Beyond: An International Perspective of Contractual Choice of Law", 
(2006), Emory International Law Review, Volume 20, p511,516 
9 Robinson v. Bland (1760) I Wm. BI 234. z Burr 1077 
10 Ibid at p258-259 



govenied. "11 

It is worthy of note that for the fact the principle of party autonomy has been adopted in England, 

parties are free to choose the law to govern their contract even if it is different from that of the place 

where the contract is made. In the 1865 cases of Peninsular and Oriental &eam Navigation 

Company12 and Lloyd» English courts had abandoned lex loci contractus in preferetiice for the 

principle of party autonomy to determine the law applicable to a contract, even though this is a 

substantive law issue. Thereafter, this principle has been broadly applied in the field of private 

international law. 14 In the case of Dallal v Bwzk Mellat, l5 the plaintiff brought proceedings against 

an Iranian state enterprise in 1980. An arbitration tribunal was established at The Hague, which 

dismissed his claim The plaintiff then brought an action in England, the causes of action all relate to 

the initial transactions but framed in a different way. The plaintiff claimed that the tribunal had 

reached a wrong decision. The defendant then applied to strike out the claim by the reason that it 

had already been the subject of litigation before a competent tribunal. This case states that the 

English courts would recognize the validity of a foreign arbitration tribunal's detennination, 

whose competence originates from international law or practice; it follows that the court would 

recognize the Hague tribunal. In short, the plaintiffs action was an abuse of process and can not be 

" Ibid at p1078 
12 The Peninsula and Oriental Steam Navigation Company v. Shand (1865) 3 Mco. P. C. (N. S. ) 272 
3 Lloyd v. Guibert (1865) L. R. I L. Q. 115 

14 Lew, Julian D. M., Applicable Law in International Commercial Arbitration :A Study in Commercial 
Arbitration Awards, 1978, p76 
's Dallal v. Bank Mellat (1986) 83 L. S. G. 779, (1986)130. S. J. 185 



accepted. It appears that English law is not adverse to the possibility of applying a foreign procedural 

law in any arbitration in furtherance of the principle of party autonomy and their freewill to 

determine the applicable procedural law. 

This principle was later applied to the choice of procedural law in international commercial 

arbitration and would usually come to bear in relation to Conventions or Rules of international 

institution. For instance, this principle is given certain impetus in the Geneva Protocol of 1923 which 

provides inter alia that "the arbitral procedure, including the constitution of the arbitral tribunal, shall 

be governed by the will of the parties... "1 6A similar provision is contained in the Geneva 

Convention of 1927, which provides in part that one of the prerequisites for recognition and 

enforcement of awards is that the arbitral tribunal is "constituted in the manner agreed on by the 

parties and in conformity with the law governing the arbitration procedi re. "17 Apart from the 

Geneva. Protocol, the New York Convention has also indicated that the recognition and enforcement 

of a foreign arbitral award would be denied if "the arbitral procedure was not in accordance with the 

agreement of the parties. "18 Parties are therefore free to choose the rules to govern the athitral 

proceedings. The history of the Model Law also has it that the principle of party autonomy had 

16 Article 2 of the Geneva Protocol of 1923 provides that "The arbitral procedure, including the 
constitution of the arbitral tribunal, shall be governed by the will of the parties and by the law of the 
country in whose territory the arbitration takes place. 

The Contracting States agree to facilitate all steps in the procedure which require to be taken in their 
own territories, in accordance with the provisions of their law governing arbitral procedure applicable to 
existing differences. " 
17 Article 1(c) of the Geneva Convention of 1927 provides that to obtain such recognition or 
enforcement, it shall, further, be necessary "That the award has been made by the Arbitral Tribunal 
provided for in the submission to arbitration or constituted in the manner agreed upon by the parties and 
in conformity with the law governing the arbitration procedure. " 
18 Article V(1)(d) of the New York Convention 



received unanimous approval and exists in the following provision under the Model Law: "Subject 

to the provisions of this Law, the parties are free to agree on the procedure to be followed by the 

arbitral tribunal in conducting the proceedings! " 9 

The principle of party autonomy has been adopted by International Chamber of Commerce (ICC), 

which spells this out in the following terms in its Rules: "The proceedings before the Arbitral 

Tribunal shall be governed by these Rules and, where these Rules are silent, any rules which the 

parties or, failing them, the Arbitral Tribunal, may settle... "20 The London Court of International 

Arbitration (LCIA) contains a similar provision: "The parties may agree on the conduct of their 

arbitral proceedings, and they are encouraged to do so... "21 The AAA also broadly encompasses 

the determining procedure to be pursued by the arbitral tribunal contingent on the agreement of the 

parties. 22 Article 182(1) of Swedish Arbitration Act also provides that "the parties may, directly or 

by reference to arbitration rules, determine the arbittal procedure; they may also submit it to a 

procedural law of their choice. " 23 

Furthermore, Article 42(2) of Washington Convention 1965 also stipulates that "the Tribunal shall 

decide a dispute in accordance with such rules of law as may be agreed by the patties. " A specific 

few of the arbitration rules however are outlined in such a way as to require the transfer of control 

19 Article 19(1) of the Model Law 
20 Article 15(1) of the Rules of Arbitration of the International Chamber of Commerce (ICC Rules of 
Arbitration) 
21 Article 14(1) of the LCIA Arbitration Rules 
22 Article 16 of the AAA International Arbitration Rules 
23 The leading international arbitration institution includes the ICC, LCIA, and AAA, each of which has 
adopted the parties is free to choose the law to conduct the proceedings. 
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from the parties to the arbitral tribunal at the stages of the arbitral proceedings. The UNCITRAL 

Rules for example provides that "subject to these Rules, the arbitiral tribunal may conduct the 

arbitration in such manner as it considers '-24 However, the pasties will still be able to 

exercise substantial freedom during the inquiry or hearing, 25 in determining the place of arbitz 1 ion, 26 

the language or languages to be adopted by the tribunal, and so on. 27 

However, whilst parties possess the freedom to decide whether or not to submit their disputes to 

arbitration, and choose the place of arbitration, arbitrators and the arbital pro edure, 28 the exercise 

of this freedom is nevertheless limited by the strong influence of the jurisdictional elements in 

arbitration. 29 

13 The Relationship between the Party Autonomy and Nahure ofArbitration 

As stated above, tine rule of party autonomy has been accepted in intemalional ooh arbitation. 

Similarly the attitude of the court towards the arbiür on agreement appears to be closely connected to the 

natty e of arbitration and the party autonomy rule. Hence, it is necessary to wand the fundamentals of 

party autonomy arxd its role of relation to the nahm ofaibii on 

Generally practitioners and scholars have advanced the jurisdictional, contractual, mixed/hybrid, 

24 Article 15.1 of the UNCITRAL Arbitration Rules (emphasis added) 
25 Article 15.1 of the UNCITRAL Arbitration Rules 
26 Article 16.1 of the UNCITRAL Arbitration Rules 
27 Article 17.1 of the UNCITRAL Arbitration Rules 
28 Ibid 
29 Fn 1, at p1-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 28 November 2008 
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and the autonomous theories respectively. The jurisdictional theory supports the full supervisory 

powers of states to govern any international commercial arbitration within their jurisdictioa30 It 

Postulates that an arbitration interprets a part of jurisdiction, and the arbitrator should apply the 

procedural law and conflict of laws rules of the place of arbitration. 3 1 The contractual theory on the 

other hand holds that international commercial arbitration derives from valid arbitration agreements 

between parties, and for this reason arbitration should be held in compliance with the will of the 

parfies 32 The arbitrator, as opposed to the judge, does not make the award accord to state's authority, 

but relies on the parties' authorization. In this case, the arbitrator is not the same as the judge who is 

restricted by the law of the place where the arbitration takes place, but is to conduct the arbitration 

proceedings in the light of the law selected by the parties m fwtherance of the principle of party 

autonomy of conflict of laws. 

The hybrid or mixed theory proposes a compromise between the jurisdictional and conftaahwi 

theories, and maintains aspects of both the contractual and jurisdictional character: 33 On the other 

hand, the purport of the autonomous theory is that the development of arbitration should take 

complete cognizance of the interests of merchants who have an enormous stake in the outcome of 

the arbitration exercise. 

30 Yu, Hong-Lin, "Total Separation of International Commercial Arbitration and National Court Regime", 
(1998), Journal of International Arbitration, Volume 15, No. 2, p 148 
31 Chukwumerije, 0., Fn 4, at p12 
32 Fn 30, at p148 
33 Ibid 
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1.4 The Practice of Party Autonomy 

The party autonomy rule arises fmm the ethos in which oomrnezvial arbitration systems were 

developed and achieved The affimmation of party autonomy applies mostly in the exercise of appointing 

arbiý choosing the venue and the governing law, selecting the experts, and determining a suitable 

MgUaW the Of the arbIlMliori34 171T k (`. 
^ 

dauy I tilg ad he mbftrafionsý, and v Am Icy, 

Although in most of cases the patty autonomy rule is ef fectively applied by the attorneys acting on behalf 

of the pasties, it also affords the parties the satisfaction that they have chosen the best arbitrators, the foam 

and fonim of arbitration, as well as the governing law35 Furthermore, the party autonomy rule offers the 

parties confidence that the arbitration will be conducted in accordance with their intentions, baring 

the usual limitations to this expectation. This principle also allows a party the liberty to abandon an 

arbitration in the thick of proceedings for a variety of reasons. For example, following a challenge of 

an arbitrator or where tie has been a settlement achieved by the perties. 36 

As stated above, the concept of party autonomy is a vital elemerrt in making an aibitral agree t 

However in ice, arbitrators are generally peas dad to apply the do c rules applicable to the 

proCadUr+e in the seat of , Ufiitration, 37 and could be at hberiy to adapt foreign 1aws. 38 More recently 

however, a new idea had evolved in support of detaching the won firne the control of law of the seat 

34 Chatterjee, C, " The Reality of Party Autonomy Rules In International Arbitration", (2003), Journal of 
International Arbitration, Volume 20, No. 6, p540 
3s Ibid 
36 Fn 34 
37 Sapphire International Petroleum Ltd. v. National Iranian Oil Co, 35 Intl Law Reps. 136( 1963) 
38 Article 44 of the ICSID Convention 
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of arbitration, thereby lending further credence to the general principle of party autonomy. 39 This 

school of thought advocates that instead of lex loci arbUri, the parties should have a broad freedom to 

agree on other procedural laws to guide the conduct of the arbitral proceedings. This principle had been 

acki fledged within the provisions of the famed New York Convention4° as well as some other stetes, 

such as the UNCTTRAL Model Iaw, 41 ICSID Convention, 42 and the Fnglish Arbit ation Act, 1996.43 

The principle of party autonomy is widely accepted in the practice of international commercial 

arbitration because it is simple and logical. The UNCITRAL Seattaciak, Urding this matter, stated: 

"... it will be one of the more delicate and complex problems of the preparation of a Model Law to spike 

a balance between the inter of the parties to freely determine the procedure to be followed and the 

interests ofthe legal system expressed to give recognition and effect moo 
. "4s 

In the arena of private hitanational law, both substantive and procedural laws should provide "certainty, 

predictability and uniformity. , 46 'These dree factors should also apply to the practice of international 

conunettial arbihation, especially as the subjects of the disputes submitted to international commercial 

39 Yu, Hong-Lin, "Is the territorial link between arbitration and the country of origin established by 
Articles I and V(1)(e) being distorted by the application of Article VII of the New York Convention", 
(2002), International Arbitration Law Review, p198; Bucher, A., "Court intervention in arbitration", in 
Richard B. Liliich and Charles N. Brower edn, International Arbitration: In the 21' Century: Towards 
"Judicialization" and Uniformity?, Twelfth Sokol Colloquium, 1996, p41 
40 Article V(1)(d) of the New York Convention 
41 Article 19 of the Model Law 
42 Article 37(2)(a) of the ICSID Convention 
43 Section 34-38 of the English Arbitration Act, 1996 
44 Fn 14, at p79 
45 UN doc. A/CN. 9/207, para. 21. 
46 American Law Institute, Restatement of the Law, Conflict of Laws, Second, para 6(2)(f). Volume 1, p 10, 
15-16 

10 



arbitration are becoming more and more complex, and with current trends in globalization and cross 

border trades, parties need to be assured that these three elements would characterize present day 

awards. 

Furthermore, it must be pointed out that the f Teedom to choose the procedural law that is provided 

by the principle of party autonomy is often qualified by the mandatory Hales and public policy of 

national laws. In leading arbithal fora, these requirements are usually minimal. 47 In many developed 

states, the aforementioned constraints of national law apply only to preclude conflict with the 

fundamental principles. 48 In most cases however, the lex Jod arbitri does not coincide with the 

governing law. 49 In other words, the applicability of mandatory riles of the law of the place of 

arbitration is determined by the extent of the connection between the situation and the nde in 

question, and not just for the reason that mandatory rules are part of the lex loci arbitri 50 For 

example, the English scholars Dicey and Morris have stated that "the doctrine of public policy has 

assumed far less prominence in English conflict of laws than have corresponding doctrines in the 

laws of foreign countries, e. g. France and Getmany"5 1 

47 Born, G. B., International Commercial Arbitration in the United States: Commentary & Materials, 
1994, p446-447 
48 Inter-American Convention, Article 2 provides that the arbitrators shall be appointed " in the manner 
agreed upon by the parties. " Article 3 provides that "[i]n the absence of the express agreement between 
the parties, the arbitration shall be conducted in accordance with the rules of procedure of the 
Inter-American Commercial Arbitration Commission. " 
49 Baniassadi, M. R, "Do Mandatory Rules of Public Law Limit Choice of Law in International 
Commercial Arbitration", (1992), Int. Tax & Bus Lawyer, Volume 10, No. 1, p59-84 
so Ibid at p71-72 
51 Fn 5, at p93 
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In 1980, French Court of Appeal also acknowledged this position in the case of Gotaverken 

Arendel A. B. 52 In this case, the parties had provided in their agreement for arbitration in Paris under 

the ICC Rules. The arbittal tribunal made an award in favor of the plaintiff Gotaverken, but the 

defendant GMTC refused to carry out the award. The plaintiff then claimed to enforce the award in 

Sweden. On the other hand, the defendant had appealed to a French court for an order setting aside 

the award on grounds that the case was arbitrated in Paris, thereby making the award a French award. 

But French Court of Appeal considered that the ICC arbitration was not conducted under French 

arbitral procedure, thus it was not a French award. In the circumstances of French Court's refusal to 

give judgment in favour of the defendant, the Swedish Supreme Court held that the award was 

enforceable and conducted it immediately. 

The French Court of Appeal had taken the view that an award made according to ICC Rules (or 

other procedure) is not a French award even if the proceedings were conducted in France. The 

Court's position reflects the view that arbitial proceedings should not be completely governed by the 

law of the seat of arbitration, but should reflect the freedom of the parties to choose the law applicable 

to the procedure even if that choice is different from the lex loci arbitri. 

We shall hereunder touch on selected provisions fix)m some of the laws that support party 

autonomy for a deeper analysis of the party autonomy rule. 

52 Gotaverken Arendal AB v. Libyan General National Maritime Transport Company (GMTC) (1981) 
6Y. Comm. Arb. p221,237 
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1.4.1 Composition ofArbitral Tnbunal 

Under the Model Law, the parties have the f edom to determine the number of arbitrators. 53 

Article 11 provides that no person shall be rejected by the reason of his nationality to act as an 

arbitrator, unless otherwise agreed by the parties. The parties are also flee to agree on the procedure 

for selecting their arbitrator(s), subject to the provisions of paragraphs (4) and (5) thereof Paragraph 

I is an important element in truly establishing international arbitration. However, it must be subject 

to the will of the parties, who are free to agree on the nationalities of their a*ihators. 54 Paragraph 2 

does provide that the fivedom is "subject to the provisions of paragraphs (4) and (5) of this article. " 

However those paragraphs do not limit the exercise of pasties' freedom, but only provide for a 

supplementary intervention by the courts in the event that the procedure agreed on does not work or 

occasions a deadlock. 55 

Again, the ICSID Convention provides that the tribunal shall be composed of a sole arbitrator or 

any uneven number of arbitrators appointed as shall be agreed by the parties. 56 However, where the 

parties do not agree on the number of arbitrators using their appointing mechanism, the tribunal shall 

be composed of three arbitrators, one arbitrator appointed by each party and the third, who shall act 

53 Article 10(1) of the Model Law 
sa Seventh Secretariat Note, A/CN. 9/264, Article 11, para. 1, p381 infra. The term nationality is 
undefined, but the Working Group indicated that it was to be given a wide interpretation in view of 
Article 11's purpose of preventing discrimination. In particular, it was contemplated that the word 
embraced the term citizenship, which is used in some legal systems. Fifth Working Group Report, 
A/CN. 9/246, para/ 31, p378 infra 
ss Third Working Group Report, A/CN. 9/233, para. 90, p373 infra 
56 Article 37(2)(a) of the ICSID Convention 
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as the president of the tribunal, shall be chosen collectively by the parties. 

Similarly, the English Arbitration Act 1996 statutorily regulates this matter. 57 In Section 23 of the 

1996 Act for example, parties have the freedom to agree on the conditions on which the authority 

of an arbitrator can be annulled, even though the court has the power to remove an arbitrator under 

Section 24. Parties are free to agree on what should happen in the event of the resignation of an 

arbitrator, as to his entitlement to fees or expenses, and any liability incurred by his actions, or once 

the arbitrator no longer holds office, the parties are five to agree on a mechanism to fill the position 

of an arbitrator. 58 

1.4. Choosing the Place ofArbitraöon 

The freedom of the parties under the various laws to choose the place of arbitration also reflects 

the important rule of party autonomy. For example, the Model Law provides that the parties have the 

fiwdom to choose the place of arbitration. If the parties cannot reach such an agreement, the place of 

arbitration shall be determined by the arbitral tribunal having regard to the situations of the case, 

which includes the convenience of the pa ies. 59 On the other hand, unless otherwise agreed by the 

parties, the arbitral tribunal may look for any place it considers appropriate for discussion among 

members, to hear witnesses, experts or the parties, or to inspect goods, and other property or 

S' Section 15 of the English Arbitration Act 1996 
ss Schlosser, Peter, "The Competence of Arbitrators and of Courts", (1992), Arbitration International, 
Volume 8, No. 2, p192 
59 Article 20(I) of the Model Law 

14 



documents 60 

The English Arbitration Act 1996 also contains stipulations concerning this issue. It provides that 

"The seat of the arbitration" can be designated by the parties under the arbihation agreement, 61 or 

by any arbitr& or other institution or person authorized by the ponies with powers in this mauer, 
62 

or 

by the arbitral tribunal if so authorized by the parties, or determined, having no such designation, 

with regards to the agreement of the patties and all other related situations 63 

1.43Arg on the Powers of the Thbunal 

The Model Law has also made provisions as per the powers of the tnl unal, which also fully reflects 

the Hale of party autonomy. It provides that subject to the envisions of this law, the patties have the 

freedom to agree on the procedure to be followed by the arbitral tnbunal in the arbitral proceedings. 64 

However if the parties can not rech an agreement, the athtial tn'bwal may, under the provisions of this 

law, conduct the arbitration in such a manner it deems proper The power given to the arbitral tn'bunal here 

also inchades the povAr to detnine the admis9bllity, *vaz mataiality and weight of any evideme 65 

Furthermore, imder the English Athi tion Act 1996, the pasties are permitted the fleedom to agree on 

the powers which are exe isable by the abihal tn'txural in regard to the pmooeedings. 66 In addition, the 

60 Article 20(2) of the Model Law 
61 Section 3(a) of the English Arbitration Act 1996 
62 Section 3(b) of the English Arbitration Act 1996 
63 Section 3(c) of the English Arbitration Act 1996 
64 Article 19(1) of the Model Law 
65 Article 19(2) of the Model Law 
66 Section 38(1) of the English Arbitration Act 1996 
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parties are able to ask the arbitral tribunal to make an order tuner any provision that provides any relief 

which it would have powers to offer at a final awari67 This provision goes on to specifically stipulate 

that unless the parties agree to authorize the tribunal to exercise such a power, it has no such power: 68 

The ICSID Convention also contains relevant stipulations, providing that the parties have the right to 

raise objections to the effect that the dispute is not subject to the jwisdidion of the C &e, or for any other 

i easons that the tribunal is not competent to handle the mattet69 Unless otherwise agreed by the parties, if 

the tribunal deems it necessary at any stage of the proceedings, it may request the parties to produce 

documents or other evidence, and visit the place linked with the disixrtes, and conduct such inquiries thee 

as it may consider iate. 7o Furffi iome, except where the parties have agreed on something 

different, the Tribunal may, (if it considers that the situations are required), recommend any provisional 

measui s to be taken to preserve the respective rights ofthe parlies. 71 

It would appear from the provision aforesaid, that the discretion of the arbitral tribunal in this 

circumstance is quite wide. i. e. "it considers that the circumstances so require. " However, in the case 

of the first ICSID Award of Holiday Inns S. A. and others v Morocco, 72 the claimants had applied to 

the Holiday Inns tribunal for the issuance of a provisional measure to prohibit Morocco from 

proceeding in the courts in pursuance to Article 47 of the ICSID Convention. The tribunal did not 

67 For the powers available to the tribunal to grant relief see Section 48; Section 39(1) of the English 
Arbitration Act 1996 
68 Section 39(4) of the English Arbitration Act 1996 
69 Article 41(2) of the ICSID Convention 
70 Article 43 of the ICSID Convention 
71 Article 47 of the ICSID Convention 
72 Holiday Inns S. A. and others v. Morocco (ICSID Case No. ARB/72/1) 
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accept their applications, but recommended that the parties give up any measure contrary to the 

agreement and to ensure that the action already taken should not produce any result in the future 

which would be contrary to its decision. 73 

1.4.4 Applying for Interim Mcamrcs 

The issue of interim measure in various arbitration laws also takes cognizance of the concept of 

party autonomy in, for instance, according to Article 9 of the Model Law, the parties are permitted to 

apply for interim measures of protection from the court. But, the Commission has pointed out that 

Article 9 does not overrule the parties' agreement not to apply for interim measure from a court. This 

article does not prohibit a clause in the agreement excluding such measures nor does it address the 

issue as to whether such a clause should be given effect or not 74 

On the other hand, under Article 17, unless otherwise agreed by the parties, the arbitral tribunal 

may entertain a request by a party to oraler any party to take such interim measure of protection as 

the arbitral I ibwmal may regard necessary in relation to the subject-matter of the dispute. The a bittal 

tribunal may also ask any party to provide appropriate secinity for such measures. 75 This provision 

is relevant, but different from the provisions of Article 9, which stipulates that it is harmonious with 

the arbitration agreement for a party to request an interim measure of protection from a court, or for 

the court to grant such interim measm of protection. Article 9 does not permit any authority but 

73 Ibid. 
74 Holtzmann, Howard M. and Neuhaus, Joseph E., A Guide to the UNCITRAL Model Law on 
International Commercial Arbitration: Legislative History and Commentary, 1994, p333 
75 Article 17 of the Model Law 
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merely provides for the principle that certain action, if allowed under other law, is harmonious with 

arbitration. Article 17 does not refer to questions of court enforcement of any interim measures 

ordered. 76 

Nevertheless, the English Arbitration Act 1996 provides that unless otherwise agreed by the 

parties, the court has for the purposes of and with regard to the arbitral proceedings the same power 

of making orders about the preservation of evidence and related matters as it has for the purposes of 

and regarding legal proceedings. " 

1.45 The Parris have the Right to Designate Experts 

The Model Law provides that unless otherwise agreed by the parties, the arbitral tribunal can, 

(among other things), assign one or more experts to report to it on particular issues to be decided by 

the arbitral tribunal. 78 In addition, the arbitral tribunal after having discussed with the parties is able 

to designate one or more experts, specify their terms of reference and obtain their reports. 

The English Arbitration Act 1996 similarly provides that, unless otherwise agreed by the pasties, 

the tribunal may appoint experts or legal advisers to make the report for it and the par ies, 79 or 

designate assessors to support it on technical matters, and may permit any such expert, legal adviser 

76 Article 27 of the Law provides a tribunal with power to request courts for assistance in taking evidence. 
This power is different from the power to look for court assistance in enforcing measures of protection 
regarding the subject matter of the dispute, although in some cases, of course, exercise of the Article 27 
Power may have the effect of protecting the subject matter of the dispute. 

Section 44 of the English Arbitration Act 1996 
78 Article 26(l)(a) of the Model Law 
79 Section 37(1)(a)(i) of the English Arbitration Act 1996 
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or assessor to take part in the proceedings-80 

1.4.6 Determination of Rules of Procedure 

Here the Model Law provides that, the parties have the right to agree on the procedure to be 

followed by the arbitral tribunal in conducting the proceedings, subject to the provisions of the 

Model Laws' This provision establishes the principle of the autonomy of both parties and the 

arbitrators in conduct of the arbitral proceedings. The principle of party autonomy is significant to an 

effective system of commercial arbitation for international cases because in such cases there is a 

special expectation on the part of the parties that and perhaps a subtle guarantee from arbitrators that 

the proceedings shall be free of the influences of any uncommon local standards. 82 What is more, 

this principle is the pivot of modem systems of arbitration; as it more or less guarantees that parties 

and arbitrators would be able to conduct the arbitration in a fair and orderly manner towards a just 

resolution of a dispute. At the same time however, Article 18 places certain restrictions on this 

principle 83 

Similarly, Section 4(3) of the English Arbitration Act 1996 provides that the parties atze flee to 

apply the institutional riles or provide any other methods by which a matter may be decided under 

80 Section 37(l)(a)(ii) of the English Arbitration Act 1996 
81 Article 19(1) of the Model Law 
82 For examples of how parties from various legal traditions might usefully take advantage of the 

autonomy provided by Article 19, see the Seventh Secretariat Note, A/CN. 9/264, Article 19, para. 6, p584 
infra. For a comparative study of arbitral practice in various parts of the world, see "Working Group 
1-Comparative Arbitration Practice", in Comparative Arbitration Practice and Public Policy in 
Arbitration 17-174 (ICCA Congress Series No. 3, P Sanders edn, 1987) 
83 Fn 74, at p550-563 
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the agreement 84 It is submitted that subsection (3), being pemlissive rather than mandatory, is 

intended to amplify or extend and not to limit the phrase "arrangements by agreement" in subsection 

(2). 85 However, once the institutional rules of the arbitration have been determined, the proceeding 

will be guided by these rules and the parties would not usually have any control over that procedure. 

15 Resi icfion on PartyAutonomy86 

As mentioned above, party autonomy is an important guiding principle in conducting the arbitral 

proceedings; however, this principle does not mean the parties are completely free to eliminate a 

system of law, or certain elements of a system of law, from their arbitral relationship. 87 The arbitral 

procedure itself is usually still subject to the mandatory rules and public policy of law of the place of 

arbitafion. 88 In other words, a large percentage of cases and their outcomes are still being 

influenced by the intervention of the mandatory rules or law which usually demands their direct 

application on the arbitral procedure, regardless of any law or rules of law chosen by the parties or 

determined by the arbitral tribunal. In such cases if the choice of law is made without due regard to 

the relevant provisions to the law of the place of arbitration, it may breach the mandatory rules and 

84 Section 4(3) of the English Arbitration Act 1996 
85 Section 4(2) of the English Arbitration Act 1996 provides that "The other provisions of this Part (the 
"non-mandatory provisions") allow the parties to make their own arrangements by agreement but provide 
rules which apply in the absence of such agreement. "; Lord Richard and Salzedo Simon, Guide to the 
Arbitration Act 1996,1996, p8 
86 Further discussions will be made in Chapter 3 on Lex Loci Arbitri and Chapter 4 on Mandatory Rules 
and Public Policy 
87 American Diagnostica v. Gradipore, (1998), N. S. W. L. R., Volume 44, p312,328 (Sup. Ct. N. S. W. ) 
88 Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard Gaillard Goldman on 
International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p635 
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public policy of host state thereby endangering the potency of the resultant award. 89 It would 

therefore appear that this limited range of exceptions to the principle of party autonomy have been 

developed to safeguard the adherence to the principles of natural justice in the arbital process and to 

ensure that the issue of the public good is not ignored by the parties! )0 

The d afters of the Model law for example, did not offer unlimited freedom to parties to 

arbihation. 91 The Model Law actually provides a framework with a liberal outlook, which pemuts 

and gives effect to various arbitration agreements designed to satisfy the necessity of parties and 

circumstances. 92 Hence, some of the provisions of the Model Law are mandatory and cannot be 

rejected or modified by the parties. In other words, a limited number of exceptions to the principle of 

party autonomy have developed to make sure that natural justice and the public good cannot be 

neglected or otherwise ignored by the patties in conduct of arbitral proceedings 93 For example, 

Article 11(2) provides that the parties are free to agree on a procedure for the appointment of the 

arbitrator or arbitrators, subject to the provision of paragraphs (4)94 and (5), 95 which aremandatory. 

89 Blessing, Mark, "Mandatory Rules of Law versus Party Autonomy in International Arbitration", 
(1997), Journal of International Arbitration, Volume 14, Issue 4, p23; Hochstrasser, Daniel, "Choice of 
Law and Foreign Mandatory Rules in International Arbitration", (1994), J. Int. Arb. Volume 11, p57-86 
90 Livingstone, Mia Louise, "Party Autonomy in International Commercial Arbitration: Popular Fallacy 

or Proven Fact", (2008), Journal of International Arbitration, Volume 25, Issue 5, p532 
91 Ibid 
92 Herrmann, "The UNCITRAL Model Law on International Commercial Arbitration", in Essays on 
International Commercial Arbitration, Volume 93, P. Sarcevic edn, 1989, p9-10 
93 Fn 89, at p532 
94 Article 11(4) of the Model Law provides that "Where, under an appointment procedure agreed upon by 
the parties, (a) a party fails to act as required under such procedure, or (b) the parties, or two arbitrators, 
are unable to reach an agreement expected of them under such procedure, or (c) a third party, including an 
institution, fails to perform any function entrusted to it under such procedure, any party may request the 
court or other authority specified in article 6 to take the necessary measure, unless the agreement on the 
appointment procedure provides other means for securing the appointment. " 
9 Article 11(5) of the Model Law provides that "A decision on a matter entrusted by paragraph (3) and 
(4) of this article to the court or other authority specified in article 6 shall be subject to no appeal. The 
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Again, whilst it is not clearly expressed, but giving the principles of natural justice it is almost certain 

that a court would construe Article 18 as mandatory; where it provides that "the parties shall be 

treated with equality and each party shall be given a full opportunity of presenting his case. " This 

means that even where the parties have agreed that only the claimant would be heard in the 

arbitration, this agreement would be held as invalid96 

On the other hand, public policy is a mechanism that is applied to safeguard both the basic legal 

principles and moral values of the forum. For instance, public policy grounds empower the courts to 

make a decision on whether it will be appropriate to apply the foreign law 97 Under Article 36(1)(bxii) 

of the Model Law, one tenable reason for a refusal to recognize an award is that "die recognition or 

enforcement of the award would be contrary to the public policy of this State. " Similarly, Article 

V(2)(b) of the New York Convention provides that ̀recognition or enforcement of the award may 

be refused if it would be contrary to the public policy of [the country where recognition and 

enforcement is sought]. "98 Therefore, the respective contracting states can apply the public policy as 

a defence under the legal system of the New York Convention, and the national court can not 

court or other authority, in appointing an arbitrator, shall have due regard to any qualifications required of 
the arbitrator by the agreement of the parties and to such considerations as are likely to secure the 
appointment of an independent and impartial arbitrator and, in the case of a sole or third arbitrator, shall 
take into account as well the advisability of appointing an arbitrator of a nationality other than those of 
the parties. " 
96 Fn 74, at p583 
97 Guedji, Thomas,, "Theory of the Lois de Police, a Functional Trend in Continental Private 
International Law -a Comparative Analysis with Modern American Theories", (1991), Am. J. Comp. L, 
Volume 39, p660,667, n27 
98 Article V(2)(b) of the New York Convention 
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exercise its right without encountering reservations or barriers. 99 

Put differently, public policy will override the party autonomy rule as seen in Section 103(3) of the 

English Arbitration Act where it provides: "Recognition or enforcement of the award may also be 

refused if the award is in respect of a matter which is not capable of settlement by arbitration, or if it 

would be contrary to public policy to recognize or enforce the award" In Soleimany v Soleimany, l o0 

the English Court of Appeal refused to enforce an award where the business transaction was legal 

under the applicable law, but illegal under English law. 10 1 The dispute had arisen from a contract 

made between a father and son, involving the smuggling of carpets from Iran which violated Iranian 

revenue laws and export controls. The father and son had agreed to submit their dispute to arbitration 

by the Beth Din, the Court of the Chief Rabbi in London, which applied Jewish law. According to 

the applicable Jewish law, the unlawful purpose of the contract did not affect the rights of the pasties. 

Hence, the Beth Din went on to make an award for the enforcement of the contract. However, the 

English Court of Appeal declined to enforce the award102 It shows that the choice of a foreign law 

for the purposes of perfecting an illegal purpose would not be permitted, and the relevant court may 

apply its own national rules of public policy. 103 However, it has been argued that the purpose of the 

99 Article 36(1)(b) of the Model Law follows the New York Convention 24 I. L. M. 1302 (1985) 
100 Soleimany v Soleimany (UK) Ltd. [1999] Q. B. 785 
101 Fn 1, at p1-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 15 March 2009 
102 Soleimany v Soleimany (UK) Ltd. [ 1999] Q. B. 785; The court stated that: "The Court is in our view 
concerned not to preserve the integrity of its process, and to see that it is not abused. The parties cannot 
override that concern by private agreement. They cannot by procuring an arbitration conceal that they, or 
rather one of them, is seeking to enforce an illegal contract. Public policy will not allow it. " 
103 Fn 1, at p1-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 15 March 2009 
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New York Convention is to limit the scope of public policy because foreign arbitral awards should 

only observe those principles and concepts of public policy, which are relevant to relationships with 

a foreign element and not to extend to international cases with purely domestic issues. For the fact 

that the scope of domestic public policy is wider than that of international public policy, what is 

thought to be relevant to public policy in domestic cases may not necessarily involve public policy in 

international cases. 

Furthermore, the exercise of the principle of party autonomy can also be limited by the law of the 

seat of arbitration. In Union of India and McDonnell Douglas Corp, ' 04 the contract between the 

parties contained an arbitration clause, which stated: 'The arbitration shall be conducted in accordance 

with the procedure provided in the Indian Arbitration Act 1940 or any reenacrtrnent or modification 

thereof... The seat of the arbitration proceedings shall be London, United Kingdom. " When the 

pasties submitted their dispute to the English court, the plaintiff asked that "the arbitration shall be 

conducted in accordance with the procedure provided in the Indian Arbitration Act 1940 as the 

parties had chosen Indian law to govern the arbitration proceedings. " However, the court rejected the 

parties' autonomy to select the arbitral procedure, and held that as long as the parties had agreed that 

the seat of arbitration proceedings shall be London, it indicated that the English law should govern 

the arbitration proceedings. tos The English Arbitration Act 1996 also provides (subject to certain 

limitations) that the tribunal shall treat the parties fairly and impartially, enabling each party a 

104 Union of India v. McDonnell Douglas Corporation, [1993]2 Lloyd's Rep. 48 
105 Section 4 of the English Arbitration Act 1996 
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considerable opportunity to present its case and deal with that of its opponent, ' 06 adopt procedures 

that are appropriate to the situations of each case, preventing unnecessary delay or expense, in order 

to provide a fair method for resolving issues brought before it by the parties. l o7 

1.6 Conclusion 

Although the party autonomy eile is a general principle of intemational commercial arbitration 

and is to be respected in principle, it is usually exercised within the restrictions imposed by mandatory 

rules or subject to any restraints of public policy. The existence of such mandatory rules is considered 

to be outside the scope of the will and agreement of the contacting parties. For example, the Model 

Law contains stipulations on the equal treatment of pasties, and provides therein that parties shall be 

treated equally, and each party should have the opportunity to fully present its case. 1o8 This means 

that a party's choice of arbitrator may be held to be invalid if the arbitrator presents with a pattern of 

bias towards any other party. 109 It might well be called the "due process" clause of arbitration, and 

likened to provisions in national constitutions that establish the requirement of procedural fairness as 

the essential foundation of any system of justice. ' 10 

Nowadays, the trends in arbitration legislation show that the national mandatory arbitration rules 

have to conform to international expectations. Hence, the New York Convention provides that each 

106 Section 33(1)(a) of the English Arbitration Act 1996 
107 Section 33(1)(b) of the English Arbitration Act 1996 
108 Article 18 of the Model Law 
109 Gas & Fuel Corporation of Victoria v. Wood Hall, [1978] V. R. 385 (Sup. Ct. Vict. ) 
10 Second Secretariat Note, A/CN. 9/WG. II/WP. 35, para. 25, p553 infra. 
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state shall recognize awards as binding and enforce them in accordance with its procedural rules. 11 1 

It also provides that procedural steps towards enforcement should not be based substantially on 

conditions more complicated than those applying to national arbitral awards! 12 

In this chapter we have discussed party autonomy under the English Arbitration Act 1996 and the 

Model Law, paying attention to its advantages and limitations. We found that the exercise of the 

principle itself appears to be contradictory to the law of the place of arbitration and this can be seen 

as its great limitation in the arbitral process. In other words, a major challenge in international 

arbitration is to achieve a balance between the autonomy of the parties and mandatory provisions 

aimed at securing the integrity of the arbibral process. In the next chapter we shall be discussing in 

more detail the role of party autonomy m the arbitral process, and the relationship between it and the 

procedural law. We shall also be concerned with the issues of the lex loci arbitri, mandatory rules 

and public policy, and the delocalisation theory in the successive chapters. 

1" Article III of the New York Convention 
112 Janibijevib, Dejan, "Delocalization in International Commercial Arbitration", (2005), Law and 
Politics, Volume 3, No. 1, Faculty of Law, University of Nib, Ni3, p69 
(http: //facta. junis. ni. ac. yu/lap/lap2005/ 
lap2005-07. pdf), access on 12 March 2009 
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Chapter 2 

Procedural Law 

2.1 Introduction 

We stated in the previous chapter, that observance of party autonomy in an arbitration determines 

to a large extent the procedure that would be followed in the proceedings. We shall therefore be 

discussing the procedural law in this chapter. The procedural law which governs an international 

arbitration can greatly influence the proceedings as the arbitml tribunal would usually refer to it in 

determining a number of key issues; ranging from whether or not the dispute can be referred to 

arbitration, to whether it should order interim measures, as well as to the final judgment itself. ' 

Generally, arbitral proceedings are conducted in accordance with the procedural law, which usually are 

expressed as the "curial lave' or "lex arbitri. "2 However in the past, whenever parties failed to choose 

their procedural law, it was usual for the arbitral procedure to be governed by the law of the place 

where the arbitration was held. 

Today however, it is widely accepted that the place of the arbitration, which often chosen for 

various exigencies such as convenience and the demands of neutrality does not necessarily cause the 

' Guermonprez, Yann, "How Do You Determine the Procedural Law Governing an International 
Arbitration", (2006), Fenwick Elliott LLP, pl, (http: //www. fenwickelliott. co. uk/files/ 
Arbitration%203%20-%2OHow°/o20do%20you%2Odetermine%20the%2Oprocedural%201aw%2Ogoverni 
ng%20an%2Ointernational%2Oarbitration. pdf), access on 26 August 2009 
2 Sherwin, Peter, Vermal, Ana, and Figueira Elizabeth, Proskauer on International Litigation and 
Dispute Resolution: Managing, Resolving, and Avoiding Cross-Border Business or Regulatory 
Disputes, Proskauer Rose LLP, 2007, p1, (http: //www. proskauerguide. com/arbitration/19N), access 
on 19 January 2009 
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procedure to be subject to the law of that jurisdiction. 3 As the choice of a seat is made by the parties, 

the arbitral institution or the arbitrators themselves are often made by reasons totally irrelevant to the 

arbitral procedure, that choice should not automatically have an impact on the conduct of the arbitral 

p W4 

However, as we have seen in the previous chapter, the principle of party autonomy has been 

extensively accepted in most national systems, which means that the conduct of the arbitral 

proceedings is mainly governed by the principle of party autonomy-5 Although the parties are fine 

to choose the law applicable to the procedure, the exercise of that choice is also usually subject to 

the law of the place in which the arbitration is held. Generally, the scope and content of the 

procedural laws are not the same, due to the differences among arbitration laws of various states. It 

is therefore possible to experience a variety of discordances when these different procedural laws 

interact at any stage of arbitral proceedings 6 

This chapter shall therefore also review the existing debates on how the parties should determine 

the applicable procedural law, critically examining the role of party autonomy in arbitral proceedings, 7 

3 Redfern, A. and Hunter M, Law and Practice of International Commercial Arbitration, 4s' edn (London: 
Sweet & Maxwell Ltd., 2004), p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 15 July 2009 
4 Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard Gaillard Goldman on 
International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p635 
s Buhring-Uhle, Arbitration and Mediation in International Business, I" edn, 1996, p89 
6 Born, Gary B., International Commercial Arbitration: Commentary and Materials, 2"d edn (Kluwer 
Law International, 2001), p415 
' Fnl, at p1, (http: //www. fenwickelliott. co. uk/files/ 
Arbitration%203%20%2OHow%20do%20you%20determine%20the%20procedural%20law%20governi 
ng%2Oan%20international%20arbitration. pdf), access on 2 April, 2009 
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as well as the relationships that exist between the procedural law, party autonomy, and law of the seat 

of arbitration, if any. We shall also be examining how the choice of the laws made by the parties may 

be limited or otherwise regulated or influenced, by the law of the place in which the arbitration is 

held. 

21 Distinction between Substantive and Procedural Laws in Arbitration 

Basically, the applicable substantive and procedural law in an arbitration may originate from 

different legal systems. On one hand, the law applicable to the substance of the dispute governs the 

substantive rights and obligations of the parties, while on the other hand, the procedural law manages 

the conduct of the arbitration and the avenues open for appeal against the award. For example, 

parties may choose French law to govern their substantive agreement, whilst also choosing England 

and English law for the place of arbitration and for the procedural law to conduct the proceedings 

respectively. In this case, the arbitrators would apply French law to the merits of the dispute, and 

conduct the proceedings under English law 8 

The interplay of substance and procedure is broadly recognized as an important element of 

intemational commercial arbitnation. 9 In effect, the parties may prefer a particular national law to 

manage their original agreement or contract, whilst at the same time consider that same law improper 

8 Chukwumerije, 0., Choice of Law in International Commercial Arbitration, 1' edn (USA, Quonun 
Books, 1994), p77 
9 Rubino-Sammartano M, International Arbitration Law, 1990, p281 
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for resolving disputes that may arise from their substantive agreement. 10 The separation of the law 

applicable to the substance from the law applicable to the arbitration, supports the point that arbitral 

proceeding could/should be free of/from the system of law that regulates the rights and obligations of 

the parties. In short, the substantive law governs the merits of the parties' right and obligation; whilst 

the procedural law governs the arbitration proceedings itself. " The separation of substance from 

procedure also implies that the determination of each applicable law can be influenced or determined 

by various considerations. 

In James Miller & Partners Ltd 1970,12 it was first recognized that procedural law could be applied 

independently and without any relation to the substantive laws legal system. In this case, a contract 

was entered into between an English company and a Scottish company on May 10,1965, where the 

Scottish company was to carry out specific conversion work at the English company's factory in 

Scotland The contract between the Scottish and English pates contained an arbitration clause that did 

not stipulate the law applicable to the procedure, but the place of arbitration and the law applicable 

to the merits of the disputes. Certain issues immediately arise here, viz whether the arbitration law 

in Scotland follows the Scottish procedure or the English law of arbitration, whether the law of 

arbitration may be different fmm the proper law of contract and whether the English Company should 

accept Scottish law as that which should govern the arbitration proceedings. Following the arbitrafion, 

10 Fn8, atp78 
t' Fn 6, at p412 
12 James Miller & Partners Ltd., V. Whitworth Street Estate (Manchester) Ltd., [1970], A. C. 583. 
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the court held that the nature of the contract proved that English law was its proper law, but the 

applicable law for the conduct of the arbitration could be different from the proper law of the 

contract In the words of their Lordships: "The situation here is that, the arbitration clause having not 

specified the place of arbitration, it was perfectly within the scope of that clause to have it in Scotland, 

and, once it took place in Scotland, prima facie, Scottish rules of procedure should apply. It is clear that, 

once the arbitration was being held in Scotland, the parties acted throughout on the footing. "I 3 

For reasons mentioned above, the law governing the arbitration may be different from the proper 

law of the contact. Where the parties have failed to choose the law governing arbitration proceeding, 

the proceedings would usually be governed by the law of the country in which the arbitration is held, 

on ground that it is the country most closely connected with the proceedings. ' 4 

English courts have been able to separate the procedural law from the substantive law Parties 

can now very well exercise their free will to determine the law(s) to be applied to the merits of the 

dispute and to the procedure respectively. As procedural law governs the arbitral procedure , and 

substantive law regulates the rights and obligations of the patties, is a strong possibility for the 

issue to transcend different legal systems. Municipal laws which apply to the arbitral proceedings 

may not be applicable to govern rights and obligations of the party. The separating of the procedural 

law from substantive law widens the freedom of parties to choose the law and encourages them to 

13 Ibid 
14 James Miller & Partners Ltd. V.. Whitworth Street Estate (Manchester) Ltd., [1970], A. C. 583 
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opt for arbitration in resolving their disputes. 

23 The Scope of the Procedural Law 

The procedural law plays a very important role in arbitral proceedings. Some scholars have 

stated that the procedural law governs such issues as the parties' autonomy to decide on procedural 

issues in the arbitration. Procedural issues include such as hearing, administration of oath, 

discovery, evidential matters, appointment or removal of arbitrators, judicial supervision, extension 

or the it vention of the arbitration proceedings which includes ordering provisional relief or 

discovery in aid of arbitration, the liability and the ethical standards required of the arbitrator, as well 

as the form and content of the awar& 15 However, in some cases, the pt urW law also extends to 

cover matters pertaining the interpretation and enforcement of the arbitration agreement which 

necessarily includes methods of determining whether the dispute is arbitable, ' 6 the resolution of 

conflict arising from the law or rules applicable to the substance of the dispute, and quasi-substantive 

issues; including mies governing interest17 and attorney's fees. 18 Again, some scholars explain that 

arbitral proceedings arise from the parties' contract or the arbitration agreement is to be determined 

by a set or sets of legal rules. 

15 Dicey, A. and Morris, J., The Conflict of Laws, 12'" edn, 1993, p580-585 
16 Mann, "Lex Facit Arbitrum", reprinted in, Arb. Int'l, Volume 2,1986, p241 
17 Hunter and Triebel, "Awarding Interest in International Arbitration", (1989), J. Int'l Arb, Volume 6, 
F87 

Fn3, atpl-36(http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26312), access on 10 April 2009 
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On the other hand, some scholars state that one of the features of international commercial 

arbitration is that its proceedings will usually be conducted in a "neutral" country, where neither of 

the parties reside or run their business. Therefore, in practice, the procedural law will not normally 

be the same as the law governing the substantive matters in dispute. ' 9 

Furthermore, in most cases, the procedural law (also known as the law governing the conduct of 

the reference), is defined as the law governing the obligation to arbitrate. 20 The national laws 

provide the court with the authority to exercise their powers, and the process of such an action will 

be reflected on the procedural rules, which in turn demonsirate how the country would resolve the 

dispute in a fair and efficient manner 21 

One scholar has therefore suggested that the procedural law is likely to expand the definition and 

form of an agreement to arbitrate; determine whether a dispute is capable of being referred to 

arbitration; the constitution of the tribunal and any reasons for challenge of that tribunal; the power of 

the arbitral tribunal to rule on its judsdicdon; whether the parties will be treated with equality; 

freedom to consent on detailed rules of procedure; interim measures of protection; statements of 

claim and defence; the form of the hearing; the proceedings of default; assistance from the court if 

required; the powers of the arbitrators, including any powers to decide matters as "amiable 

19 Ibid at pl-37, (http: //www. kluwerarbitration. com) 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 10 April 2009 
20 Jacobs, Richard, Stanley, Paul and Masters, Lorelie, "Liability Insurance in International Arbitration: 
Choice of Law Issues in `Bermuda Form' Arbitrations", (2004), Arbitration International, Volume 20, No. 
3, p274 
21 Fn 8, at p75 
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compositeurs; " the form and validity of the arbitral award; the finality of the award, including any right 

to challenge it in the courts of the seat of arbitration. 22 This writer wholly adopts this definition of 

the procedural law as it best reflects the function of procedural law in the arbitral process. 

2.4 Party Autonomy and the Procedural Law 

In general, the parties to an arbitration are free to choose whatever procedural rules they want to 

govern the arbitiation. 23 Party autonomy allows the parties the f dom to determine the procedural 

and substantive law They can also provide their own arbitral procedure niles24 Apart from the 

New York Convention that recognizes this freedom, 25 the European Convention on International 

Commercial Arbitration of 1961 also provides that "if the composition of the arbitral authority or the 

arbitral procedure was not in accordance with the agreement of parties, or failing such agreement, with 

the provisions of Article IV of this Convention, " the arbihal award shall be set aside, and that shall 

constitute a ground for the refusal of the recognition and enforcement of such an award. 26 

Article 1494 of the French New Code of Civil Procedure 1981 also provides: "The arbitration 

agreement may, directly or by reference to a set of arbihation rules, define the procedure to be 

followed in the arbitral proceeding. " French arbitration law allows the parties to choose the procedural 

law to govern their international arbitration. Choosing to rely on the national procedural rule is just one 

22 Fn3, atp2 
23 Article 19 of the Model Law 
24 Barin, Carwell's Handbook of International Dispute Resolution Rules, 1999, p495-512 25 Article V(I)(d) of the New York Convention 
26 Article IX(1)(d) of European Convention on International Commercial Arbitration, 1961 
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of the options open to the parties, as the parties may choose the procedural mile of any other arbitration 

body besides the national law They may also select a foreign procedural law. The German Code of 

Civil Procedure also provides that the parties may agree on the conduct of their arbitral proceedings 

and they are encouraged to do so. 27 

In Chapter 1, we had stated Article 2 of the 1923 Geneva Protocol provides that the constitution of 

arbitral tribunals and arbitral procedures shall be governed by "the will of the parties and by the law of 

the country in whose territory the arbitration takes place. " A similar provision exists in Article 1(c) of 

the Geneva Convention of 1927, which provides inter alia that one of the prerequisites for recognition 

and enforcement of awards is that the arbitral tribunal is "constituted in the manner agreed upon by the 

pasties and in conformity with the law governing the arbitral procedure. " 

Generally, it is believed that "by the law governing the arbitral procedure� implies that reference to the 

governing law by the Convention is "@ie law of the place of where the arbitration was held. *28 It is 

clear from the telmla logy of the provision for the applicable acti on procedure is diffeacrrtly used in 

these two oanvontions It would appear that the concepts of "party autonomy" and the "territorial 

principle" can be superimposed on application Besides, there would be a general principle of freedom 

of contract which empowers the parties to select the applicable legal system and which transcends 

national law 29 

27 Article 1042(1) of the German Code of Civil Procedure of 1998 
28 Fn 8, at p79 
29 Lehmann, Matthias, "Liberating the individual from battles between states: justifying party autonomy 
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To circumvent the limitation constituted by both the Geneva Protocol of 1923 and the Geneva 

Convention of 1927, the United Nations had legislated afresh and came out with the New York 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards in 1958 3° The New 

York Convention of 1958 is an embodiment of the principle of party autonomy and a complete will to 

accept the right of parties' to determine the arbitral procedural law This convention provides that if the 

composition of the arbitral authority or the arbitral procedure was not in accordance with the 

agreement of the pares, recognition and enforcement of the award may be refused . 
31 This appears to 

operate to cure the flaw inherent in 1923 Geneva Protocol and 1927 Geneva Convention, that the 

arbiti 1 procedure should be governed by the law of the place of arbitration. But it must be noted that 

the Convention is merely applicable to the "recognition and enfowement of award" and does not 

extend or regulate to the conduct of arbihal proceedings. 32 

In order to resolve among others, the trading issues that arose between the Eastern and Western 

European countries, delegates from 22 states established the European Convention on International 

Commercial Arbihation in Geneva on April 21,1961. The arbitral procedural rule established under 

the European Convention is very similar to that of the New York Convention, by providing that if "the 

in conflict of laws", (2008), Vanderbilt Journal of Transnational Law, p7-8, 
(http: //www. accessmylibrary. com/coms2/sununary_0286-35069848_ITM), access on 14 April 2009 
30 Article I(1) of the New York Convention provides that "This Convention shall apply to the recognition 
and enforcement of arbitral award made in the territory of a State other than the State where the 
recognition and enforcement are sought, and arising out of difference between persons, whether physical 
or legal. It shall also apply to arbitral awards not considered as domestic awards in the State where their 
recognition and enforcement are sought. " It is thus clear that New York Convention broaden the scope of 
the application. 
31 Article V(1)(d) of New York Convention. 
32 Fn 8, at p80 
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composition of the arbitral authority or the atfiitzal procedure was not in accordance with the agreement 

of the parties, or failing such agreement, wide the provisions of Article IV of the Convention" will 

constitute a reason to set aside the award as well as a valid ground for refusing its recognition and 

enfoICement. 33 

The Model Law also provides inter alia "subject to the provisions of this Law, the parties are free to 

agree on the procedure to be followed by the arbitral tribunal in conducting the proceedings. " 

"Failing such agreement, the arbitral tribunal may, subject to the provisions of this law, conduct the 

arbitration in such manner as it considers appropriate... "34 Thus, under the Model Law, the party's 

first choice in detennining the arbitration procedural law and the arbitral tribunal merely plays a 

subsidiary role in deciding applicable procedure. 

2.4.1 The Right of Parties to Choose the Procedural Law 

Over the course of the previous decades, the concept that parties have a right to choose the 

procedural law for their arbitration has managed to gain some prominence in this steadily growing 

field of law. Gradually, it has become recognized that parties have the freedom to choose the 

applicable law35 Regarding the eventual applicability of riles of arbitration as agreed by the parties, 

reference to the rules of arbitration is conditional insofar as the parties have the right to select the 

33 Article IX(I)(d) of the European Convention, 1961 
34 Article 19 of the Model Law 
35 Fn 29, at p4, (http: //www. accessmylibrary. com/coms2/summary_0286-35069848_ITM), access on 26 
April 2009. 
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procedural 1aw36 

As the Model Law provides "the parties are free to agree on the procedure to be followed by the 

arbitral tribunal in conducting the proceedings. " This is however "subject to the provisions of this 

Law. "3 7 This article might be regarded as "the most important provision(s) of the Model Law. "38 It 

establishes the principle of the party autonomy by recognizing the fivedom of the parties to lay down 

the rules of pmcedune, 39 as well as generally guaranteeing the parties' fieedom to tailor the rules in 

acconlance with their specific needs and wishes. The parties am free to choose those feaümes familiar 

to them and even choose a procedure which exists in an entirely different legal system. The parties 

are also free to determine the number of arbitratorsao the place of the arbitration, a 1 and many other 

detailed provisions which the Model Law expressly permits by employing the phrase "unless 

otherwise agreed by the patties" or other similar temns. 42 In practice, this means that the parties are 

five to choose the applicable law, the details of the arbitml proceedings, the way evidence is cited, 

time limits for presenting written pleadings, and whether an award should contain reasons for 

amving at an award or not, and so on. 43 The aforesaid notwit tanding there are still some mandatory 

36 Lionnet, Klaus, "Should the Procedural Law Applicable to International Arbitration be Denationalised 
or Unified?: The Answer of the UNCITRAL Model Law", (1991), Journal of International Arbitration, 
Volume 8, No. 3, p7 
37 Article 19(1) of the Model Law 
38 Seventh Secretariat Note, A/CN. 9/264, Article 19, para. 1, p582-583; see also Summary Record, 
A/CN. 9/322, para. 2, appearing in the section on Article 22, p640-641 39 Holtzmann, Howard M. and Neuhaus, Joseph E., A Guide To The UNCITRAL Model Law On 
International Commercial Arbitration: Legislative History and Commentary, 2nd edn (Deventer, The 
Netherlands, Kluwer Law and Taxation Publishers, 1994), p564 
40 Article 10(1) of the Model Law 
41 Article 20(1) of the Model Law 
42 Compare Article 21,22(1), 23(1), 24(1), 25,26(1), 29,30(1), and 33(1) 
43 Trappe, Johannes, "The Arbitration Proceedings: Fundamental Principles and Rights of the Parties", 
(1998), Journal of International Arbitration, Volume 15, No. 3, p98 
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miles, the operation of which patties may not exclude even by agteement. For example such 

requirements that the parties must be treated with equality and each party shall be given a full 

opportunity to present its case. ' 

Under Article V(lXd) of the New York Convention, which generally recognizes the right of the 

parties to choose the procedural law they want, it is believed that recognition of the arbitral award 

can be refused if the arbitral proceedings have not been conducted in accordance with the agreement 

of the parties . However, this provision is one of the most debated and controversial of the New York 

Convention, because it is not exactly clear if the parties have the right to agree on proceedings 

independently of the mandatory niles of the seat of arbitration. 45 Article 16 of the ICC Rules is 

similar to Article V of the New York Convention. It is also plagued the same lack of clarity, because 

the questions as to whether the rules of arbitration really take priority or whether the mandatory 

provisions of the seat of arbitrafion must come first would necessarily arise 46 

2.4.2 Choice of Procedural Law 

The principle of party autonomy is now recognized in almost all international arbitration laws, 

nales, and conventions. 47 Many agreements today contain arbitration clauses with an express choice 

of law, and in keeping with the principle of party autonomy, the choice of law of parties is usually 

44 Article 18 of the Model Law 
4s Fn 36, at p7 
46 Ibid. 
47 Gaillard, Emmanuel, "The Role of the Arbitrator in Determining the Applicable Law", in The 
Leading Arbitrators' Guide to International Arbitration, Lawrence W. Newman & Richard D. Hill edn, 
2004, p185,199 
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applied by arbitrators. 48 However, most arbitrations are conducted in a specific country, and 

sometimes there may be no clear agreement on the subject of the procedural law. In this case, the 

law of the place of arbitration would usually provide the procedural law, and must be discussed here 

to decide the different issues governed by the procedural law. 49 

In most cases parties will have incorporated a general choice-of-law clause in the agreement 

providing for the law applicable to their arbitration On the other hand, for the parties to be able to 

determine what procedural law would govern their arbitration, it would entail the application of 

external conflicts lutes or p nnplions. 50 An exercise many patties would lack the technical expertise 

to do. If the parties have not chosen an applicable procedural law, some choices have to be made or 

implied or read into the arbitration agreement for them The most likely or common choice is usually 

the law of the seat of the arbitration proceedings. 51 in other words, "in most countries it seems to be 

accepted, or at least assumed, that the loss de 1'arbitrage is the law of the country in which the 

tribunal has its seat... The other view... is to the effect that the 1ex [arbih ] is identical to the law 

chosen by the parties and thus determined by their autonomous act. "52 

Fore, the parties are free to agree on the procedure to be followed by the arbitral tribunal in 

conducting the arbilmi proceedings. Failing such agreement, methods of determining the procedural 

48 Reisman, W. Michael et al., International Commercial Arbitration: Cases, Materials and Notes on the 
Resolution of International Business Disputes, 1997, p712 
49 Born, Gary B., International Commercial Arbitration in the United States: Commentary & Materials, 1994, 
p165 
° Fn 6, at p429-430 

51 [bid at p430 
52 Ibid 
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line with the provisions ofArticle IV of this Convention. 58 

On the other hand, the various national arbitration laws appear to have different methods for 

determining the choice of the procedural law governing an international arbitration. Some of these 

specifically permit the parties to choose the procedural law, including a foreign procedural laws9 

For example, the Code of Civil Procedure of France provides that the patties may directly or by 

reference to arbitration rules make an arbitration agreement, and decide on the arbitral procedure or 

follow any procedural law6° Similarly, the Switzerland's Private International Law Statute provides 

that "the parties may, directly or by reference to arbitration rules, determine the arbitral procedure; 

they may also submit it to a procedural law of their choice. "61 

2.5 Influence of the Seat of the Arbitration 

As provided under most national laws, the parties may choose the rules they intend to govern the 

arbitral procedure. The autonomy of parties in choosing the law to govern the arbitral procedure is a 

natural fallout from their arbitration agreement, when they opt for the place of arbitration and 

institutional riles to govern the arbitration. 62 The parties' comprehension of the law of the place of 

the arbitration and any chosen institutional rules forms a basis for their expectation of how the 

arbiti on will be conducted. The teams of the parties' contract may denationalize the procedural law 

58 Article IX(1) of the 1961 European Convention 
59 135 Int'l Law Reports 136 (March 15,1963), p427-428 
60 Article 1494 of the French New Civil Code of Procedure 
61 Article 182(1) of the Swiss Private International Law Statute 
62 Schiller, Jonathan D., "Applying the Law Governing the Arbitration Procedure: Sensibly and Without 
Excessive Formality", (1999), ICCA Congress Series, No. 9, p392 
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performed in London. Subsequenfly, a dispute arose between the parties. Eurotunnel applied to 

English court for an interim injunction to restrain TML from carrying out its fluent. The House of 

Lords held that the English court did have a power to grant an interim injunction, but it would be 

inappropriate to do so, because the parties agreed that in the event of a dispute there was to be 

arbitration in Brussels under the ICC Rules. It would appear from the aforesaid that the court has the 

crucial say to make the lex loci a, -b& i as the procedural law to conduct the arbitration. That is to say, 

the Court believed that the supposition in favour of the law of the sites was "inosistible" following 

the lack of a detailed choice of some other law. This position is also supported by the New York 

Convention, which provides that an award may be set aside by the courts of the enforcing state if the 

arbitral procedure does not accord to the agreement of the law of the country where the arbitration 

took place. Similarly, the English Arbitration Act 1996 has further greatly limited the possibility of an 

arbitration conducted in England to be govered by procedural law of another State 67 

Again, the jurisdictional theory of arbitration advocates that all arbitrations are finally governed by 

a national law. It is believed that an arbitration can only be productive of legal rights and obligations 

if a particular legal system grants it the power to be so. 68 This opinion was supported by F. A. Mann, 

who argued that a state has the might to supervise and rule on every activity arising within its territory 

He believed that the term ̀ international arbihation" is incorrect, because "every system of private 

67 Section 2 of the English Arbitration Act 1996, also see Section. 4(5), which provides that "The choice 
of a law other than the law of England and Wales or Northern Ireland as the applicable law in respect of a 
matter provided for by a non-mandatory provision of this Part is equivalent to an agreement making 
provision about that matter. " 
8 Fn 8, at p86 
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international law is a system of national law, every arbitration is a national arbitration, that is to say, 

subject to a specific system of national lac? "b9 In this view, the legislative and judicial authorities of 

the seat of arbitration manage the process of arbitration, because the legal relevance and effect of the 

process is a product of the approval given to it by the legal infrastructwe of the place of arbitration. 70 

The will of the parties as reflected in the agreement can be actualised, if and only if they are 

authorized by the laws of the place where the arbitration is held. In his words: "Is not every activity 

occurring on the territory of a State necessarily subject to its jurisdiction? Is it not for such State to 

say whether and in what manner arbitrators are assimilated to judges and, like them, subject to the 

lau? Various States may give various answers to the question, but that each of them has the right to, 

and does, answer it according to its own discretion cannot be doubted. "71 

From the foregoing, international arbitrations could be subject to myriad of provisions of the 

national law. In other words, it has the tendency to influence international arbitration just as it would 

domestic arbitration. The jurisdictional theory has been supported by some judicial pronouncements 

and arbitral awards. For example, the recognition of the central role played by the place of arbitration 

was given judicial impetus, in the case of Scherk v Alberto-Culver Co, 72 w1ýere the U. S. Supreme 

Court held that "an agreement to arbitrate before a specified tribunal is, in effect, a specialized kind 

69 Mann, F. A., "Lex Facit Arbitrum", in International Arbitration: Liber Amicorum for Martin Domke, P. 
Sanders edn, 1967, p159 
70 Park, William W., "Judicial Controls in the Arbitral Process", (1989), Arbitration International, 
Volume 5, No. 3, p 116-120 
" Fn 69, at p162 
72 Scherk v. Alberto-Culver Co (1974)417 US 506 at 519 
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of fonim selection clause that posits not only the situs of the suit but also the procedure to be used in 

Tesolving the dispute. 1173 

Also, in the Sapphire Arbitratlo, 74 the sole arbitrator had no doubt that the lex loci arbitri 

governed arbitration procedure. However, one scholar has argued that international arbitrations are 

subject to national laws only to the extent that public authorities intervene in the conduct of the 

arbitration or the enforcement of the award. 75 Besides, the intervention of state often arises when 

courts are requested to enforce an award, or when the loser argues the validity of an award at the 

place of the arbitral proceedings. The issues involved are not only those regarding the reasons for 

challenging awards, but also the timing and the geography of judicial review, or the when and the 

where of court intervention. 76 

2.6 Procedural Law and the Enforcement of the Awards 

The procedural law is applied to an international arbitration and would usually have a potentially 

important influence on the procedures employed in the arbittmation. Furthermore, the procedural law 

may either require that specific arbitral Procedures are followed or prohibit arbitrators from taking 

other procedural steps. It also influences to a large extent the outcome of actions to vacate or enforce 

arbit al aware s. 77 

73 Scherk v. Alberto-Culver Co (1974)417 US 506 at 519. Compare the decision of the same court in 
Gould v Iran (1989) Y. Comm., Arb. 763 
74 Sapphire International Petroleum Ltd v. National Iranian Oil Co (1967) 35 I. L. R. 136 at 164,169. 
75 Fn 70, at p235 
76 Ibid 
77 Fn6, atp412 
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Again under the New York Convention, the procedural law governing the arbitration also has a 

determinative effect on the nation in which an action to vacate an arbital award can properly be 

brought78 In this regard, for example, the New York Convention allows arbitral awards to be set 

aside by courts of the nation under whose laws the award was made. 79 Most commentators and 

courts agree that this refers to the procedural law of the arbitration80 

According to Article V(l)(d) of the New York Convention, where the arbitral procedure is not 

carried out in accordance with the law of the country where the arbitration took place; the 

recognition and enforcement of the arbitral award may be refused by the enforcing state. The 

procedural law therefore does not only affect the arbitral proceedings, it also influences the 

procedure for and to some degree the actual enforcement of the award. Fu thermore, parties must 

show that according to their own law, the subject-matter of the award is arbitrable, as well as that the 

award does not offend their public policy. 81 There are actually a number of factors to be considered 

in order to determine the validity of an international arbitral award, such as the procedural law of a 

province or canton within a federal state. The relationship created by the interaction of the freedom 

of choosing the procedural law and the enfonxment of the award is sometimes fraught with 

complex con diction. Generally, when the parties to an international arbitration exercise the 

freedom to agree upon the way to conduct arbitral proceedings, it also encompasses the freedom to 

78 Article V(1)(a) & V(1)(d) of the New York Convention 
79 Articles V(1 Xe) and VI of the New York Convention 
80 Fn 6, at p412-413 
81 Article V(2) of the New York Convention 
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determine the procedural law of the arbitration even if it is based on a country's procedural law 

which is different from that of the country of the arbitration sitar. Even commentators who do not 

agree with the de-localised arbitration accept the existence of such freedom; and in fact, according to 

the New York Convention the recognition and enforcement of an award may be refused if the 

competent authority of the country in which, or under the law of which, the award was made has set 

aside or suspended the award82 

The second or alternative requirement here demands that, so long as the arbitral proceedings do 

not accord strictly with the procedural law of the arbitration seat, the award rendered in such 

arbitration would not be enforceable. 83 In other words, some of the exceptions to enforceability of 

athitral awards according to Article V of the Convention demand the determination and application 

of the procedwal law where arbitration is held84 That is to say that the standards laid down by 

vir tue of the nation's body of laws which provide the procedural law of an arbitration must be 

determined, and applied to decide whether the recognition of an arbitral award can be refused or 

not85 

The provisions of the procedural law will determine the effectiveness of the award rendered by 

the arbihatots. For example, according to the Panama Convention, an award will be heated in the 

82 Article V(1)(e) of the New York Convention 
83 Fn 3, at pl-36, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26312), access on 12 April 2009 
84 New York Convention Article V(I)(a) & V(l)(d). Int'l Law Reports, Volume 35, No. 136 (March 15, 
1963), p795-796 
8S Fn6, atp413 
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same way as a judgment made by the court: Under the applicable law or procedural rules, if an 

arbittal award is deemed not to be subject to appeal, the award will be enforced in the way of a final 

judicial pronouncement An application for enforcement or recognition of the award will be treated 

in the same manner as the judgment issued by national or foreign ordinary court, which will be 

according to the procedural laws of the country where the enforcement is being sought, and also 

perhaps the provisions of international t eaties. 86 

2.7 Conclusion 

Traditionally, where parties had not chosen the procedural law for the conduct of the arbitration, it 

was often the solution to have the arbitration conducted subject to the law of the place where the 

arbitration was held However, the parties' choice of the place for arbit ation may have little or no 

connection with the arbitial procedure, and should not therefore have their arbitration automatically 

to be subject to the law of the place of arbitration. 87 On the other hand, although the parties have the 

right to choose the law applicable to the procedwe, it is considered in some quarters to be ultimately 

governed by the lex loci crrbitri. The law of the seat of arbitration therefore plays a very important 

role in arbitration procedure. 

In practice, the position is that once parties have chosen the arbitration rule that is to be adopted 

in the conduct of the arbitration, such rules should then be followed as much as is practicable and 

86 Fn 3, at p1-19, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26313), access on 12 April 2009 
87 Fn 4, at p635 
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reasonable. In other words, although the parties' freedom of choice is a general principle of international 

commercial arbitration, it is usually subject to any restraints occasioned by mandatory rules and 

public policy. 88 

No rule has been developed to temper the fallout of the uneven relationship created by the 

interaction between mandatory rules and the conduct of the arbitration in onler to retain the 

advantages of arbitration while making sure that mandatory rules are duly observed. Existing 

scholarship has provided that policy makers must make a choice between either of two policies: one 

which favors arbitration and permits it to proceed with as minimal judicial intervention as possible; 

and the other which allows for substantial judicial review of arbitral awards. 89 But this issue 

continues to suf fer persistent debate, the substance of which will receive appropriate attention in 

Chapter 4 of this thesis. 

Contemporarily, international arbitration practice has gradually moved away from applying the 

lex loci arbitri in the absence of an expressed or otherwise contrary intention of the parties. It now 

rather permits the arbitrators complete fre' edom to choose the procedural law, or failing such, settling 

procedural issues as and when/if they occur For instance, in of Texaco Overseas Petroleum Co. 

/California Asiatic Oil Co, 90 the arbitrators had applied rules of international law instead of the law 

88 Maniruzzaman, A. F. M., "International Arbitrator and Mandatory Public Law Rules in the Context of 
State Contracts: An Overview", (1990), Journal of International Arbitration, Volume 7, No. 3, p54 
89 Guzman, Andrew T., "Arbitrator Liability: Reconciling Arbitration and Mandatory Rules", (2000), 
Duke Law Journal, Volume 49: 1279, p1282-1283 
90 Texaco Overseas Petroleum Co. and California Asiatic Oil Co (Texaco) v. Government of the Libyan 
Arab Republic (1978) 17 I. L. M. 3 
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of the place of arbitration. This supports our earlier proposition that international arbitration practice 

has moved away from applying the lex loci arbitri in the absence of express intention of the parties. 

This trend not only reflects party autonomy to a significant extent, but also greatly challenges the 

influence of the lex loci arbitri. This issue will receive an in-depth analysis in Chapter S. However, 

the relationship between the principle of party autonomy and law of the seat of arbitration will be our 

primary focus in the next chapter. 
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Chapter3 

T6eLearLodArbitri 

3.1 Introduction 

As we have discussed in Chapter 1 and Chapter 2, parties are free to choose the law(s) that would 

apply in their arbitral proceedings. However, the parties' right to choose law(s) is not without certain 

limitation(s); laws/rules chosen must be compatible with the lex loci arbitri (or the law of the place 

of arbitration). We can thus see that the place of the lex loci arbitri cannot be overemphasized. For 

this reason, this writer has deemed it necessary to this chapter to discuss the importance of the lex 

loci arbitri in the arbitration. 

Generally, arbitral proceedings practiced under or otherwise controlled by the lex loci arbitri 

are more commonly accepted in international commercial arbitration. 1 However, some scholars 

believe strongly that arbitration ought to break away from the control of the law of the country of 

arbitration to ensure the full freedom of parties to choose or design the framework of the arbitial 

proceedings. 2 This concept is known generally as the delocalisation theory; which has greatly 

attacked the efficacy of tia iüonal seat theory. This chapter shall focus on the basis of the lex loci 

arbitri theory, and its role in judicial control of arbitral proceedings. We shall also be concerned with 

' Redfern, A. and Hunter M, Law and Practice of International Commercial Arbitration, 4`h edn (London: 
Sweet & Maxwell Ltd., 2004), p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 1 July 2009 
2 Paulsson J., "Delocalisation of International Commercial Arbitration: When and Why It Matters", 
(1983), I. C. L. Q., Volume 32, p57 
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the current movement of international commercial arbitration away from being fettered by the lex 

loci arbitri. 

32 The Seat of Arbitration 

The concept of the seat of the arbihation has to do basically with the law of the place where the 

arbitration is held Namely, this is the "seat" or `forum" or "locus arbitri" of the arbitration, as it is 

variously referred to h the theories and practice of international arbitration. 3 The seat of the 

arbitration has influenced international conventions from the Geneva Protocol of 1923 to the New 

York Convention of 1958. The Geneva Protocol provides that: "The arbilral procedure, including the 

constitution of the arbitmi tribunal, shall be governed by the will of the parties and by the law of the 

country in whose territory the arbitration takes place. "4 

The New York Convention maintains the reference to the seat of arbitration as "the law of the 

country where the arbitration took place "5 It also has also been referred to as "the law of the country 

where the award is made. "6 This territorial link is also featured in the Model Law: "The provisions 

of this Law, except articles 8,9,35 and 36, apply only if the place of arbitration is in the temtory of 

this State. "7 

Fn 1, at p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 6 February 2009 
4 Article 2(1) of the Geneva Protocol of 1923 (emphasis added). ] 
5 Article V(1)(d) of the New York Convention 
6 Article V(1)(a) and (e) of the New York Convention 

Article 1(2) of the UNCITRAL Model Law; Articles 8 and 9 are concerned with enforcing the 
arbitration agreement and interim measures of protection respectively; Articles 35 and 36 are concerned 
with recognition and enforcement of the award. 
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Among certain other modem legislations on arbitration, Swiss Law is particularly quite clear on 

the link between the seat of the arbitration and the lex arbiM It states: "The provision of this chapter 

shall apply to any arbitration if the seat of the arbitral tribunal is in Switzerland and if, at the time 

when the arbitration agreement was concluded, at least one of the parties had neither its domicile nor 

its habitual residence in Switzerland. "8 

In most parts of the developed world, it is generally established that parties are free to choose the 

law to govern the conduct of the arbitration. 9 Once the parties agree on the place of arbitration 

without setting out their preferred procedural law, it is usually implied that they have also chosen the 

procedural law of the country where they have agreed to conduct the arbitration. 10 For example, the 

English Arbitration Act of 1996 may apply even in cases where the seat of arbitration is outside 

England, Wales or Northern Ireland or where no seat has been designated. " This provision 

generally reflects the old common law rule/belief that arbitration procedure is governed by the law of 

the country where the arbitration took place. 12 

However, the place or seat of the arbitration may not be a matter of geography at all. It is the 

territorial link between the arbitration itself and the law of the place or state where that arbitration is 

Chapter 12, Article 176 (1) of the Swiss Private International Law Statute 
9 For example, Article 182(1) of the Swiss Private International Law; Article 1042(1) of the German 
Code of Civil Procedure of 1998; Article 1494 of French New Code of Civil Procedure 
10 Fn 1, at p1-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on I March 2009 
11 Section 2 of the English Arbitration Act 1996 
12 Channel Tunnel Group v. Balfour Beatty Construction (1993) AC 334; Article 1(2) of the UNCITRAL 
Model Law 
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legally held: 

"When one says that London, Paris or Geneva is the place of arbitration, one does not refer solely 

to a geographical location. One means that the arbitration is conducted within the framework of 

the law of arbitration of England, France or Switzerland or, to use an English expression, under the 

curial law of the relevant country. The geographical place of arbitration is the factual connecting 

factor between that arbitration law and the arbitration proper, considered as a nexus of contractual 

and procedural rights and obligations between the parties and the arbitrators. " 13 

When parties choose a place of arbitration by their international arbitration agreement, they 

nominally choose a place that does not have any connection with either themselves or their 

commercial relation. The place they choose is ̀  neura1". 14 By doing this, it is not necessary for them 

to intend to choose the law of the place of arbitration to manage their relationship. 15 For many 

reasons a place of arbitation may be chosen, even if it is not connected with the law of that place. 

One of the reasons may be due to its geographical convenience to the parties, or it could be because 

of its suitable neutral venue; or because of the high reputation of the arbitration services found there 

or other equally valid grounds. 16 

13 Reymond, "Where is an Arbitral Award", (1992), L. Q. R., Volume 108, p3 
14 Please refer to para 2-06 of Fn 1, at p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 6 February 2009 
15 Please refer to pare 2-38 of Fn 1, at p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 6 February 2009 
16 Fn 1, at p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 6 February 2009 
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For example, in the case of Union of India and McDonnell Douglas Corp, '7 the parties agreed 

that the arbitration shall be conducted according to the procedure of the Indian Arbitration Act 1940, 

and the seat of the arbitration to be London, United Kingdom. Obviously, the parties did not consider 

choosing the law of the place of arbitration (the English law) to conduct the arbitral proceedings. 

However, the court stated that even though the parties are usually free to choose the procedural law 

to conduct the arbittral proceedings under an arbitration agreement, but in this case if the parties 

agreed that the seat of arbitration proceedings shall be London, it would necessarily imply that 

English law would govern the proceedings. Similarly, in the case of Channel Tunnel Group Ltd v 

Balfour Beatty Construction Ltd, 18 the parties made an arbitration agreement that the ICC Rules 

weit the regulations to conduct the arbitral procedure, and that the place of arbitration to be Brussels. 

The contract was performed in London. Consequently, the House of Lords held that it is not proper 

for the English court to be involved in this case, because the parties had agreed that the arbitration 

was to be held in Brussels by the ICC Rules. Evidently, the court believed that the law of the place of 

arbitration was to be the procedural law to conduct the arbitral proceedings. 

33 The Nationality of Awards and theLexLodAthj j 

One traditional conception about arbitration is that arbihal awards should possess a nationality, 

and that the validity or otherwise of an arbitral award is determined to a large extent by whether it 

possesses a nationality or not. This is because if arbitration does not have a link to the law of a 

17 Union of India v. McDonnell Douglas Corporation, [ 1993 ]2 Lloyd's Rep. 48 
IS Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd.; [1993]A. C. 334; [1993]2 W. L. R. 262 
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particular state, more often than not it is seen as lacking legal effect. 19 In other words, the place of 

arbitration determines the nationality of the award, which in tum plays an important role when the 

arbitral award seeks legitimacy through the support of national courts in the face of an application 

before those courts seeking to set aside the award. 20 

One proponent of this view, F. A. Mami, submits that arbitration is controlled by the law of a 

particular state, in which each private right and powers are derivable through the mechanism and 

workings of domestic coups. In the practice of arbitration, this is usually called the lex loci arbitri. 21 

Putting it more clearly, Mann further states that an arbitral tribunal's proceeding and awmd can not be 

binding unless linked to a specific system of national law. "Every right or power a private person 

enjoys is inexorably conferred by or derived from a system of municipal law which may conveniently 

and in accordance with tradition be called lex fori, though it would be more extact (but also less 

familiar) to speak of the lex arbitri"22 

Furthermore, for the reason that every arbitral award should be national, it follows then that it 

cannot exist in a legal vacuum The lar loci arbitri decides the composition of arbitrators, the 

procedural rules, and the law applicable to the procedure. As a result, the nationality of an 

19 Mann, F. A., "Lex Facit Arbitrum", in International Arbitration: Liber Amicorum for Martin Domke, P. 
Sanders edn, 1967, p 157 
20 De Witt, Nicolas, "Online International Arbitration: Nine Issues Crucial To Its Success", (2001), The 
American Review of International Arbitration, Volume 12, p441,451 
21 Yüksel, Armaltan Ebru Bozkurt, "Online International Arbitration", (2007), Ankara Law Review, 
Volume 4, No. 1, p88, (http: //auhf. ankara. edu. tr/journals/alr-archive/ALR-2007-04-0 I 
alr-2007-04-01-yuksel. pdt), access on 2 July, 2009 
22 Fn 16 
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arbitral award can be extended to determine issues, such as which national court has the power 

and jurisdiction for amendment, and, if certain conditions (that differ from state to state) are met, 

then the award may be set aside 23 

Nowadays for example, the German courts have begun to take real cognizance of this principle. 24 

The seat of arbitration has been accepted as a possible basis for count's assuming jurisdiction in 

proceedings for the setting aside of arbitral proceedings and awards, which not only makes certain 

that almost all awards that result from arbitrations held in Germany can be subject to annulment 

there, it also suggests that the best solution is the system of the place of arbitration. 25 

It is also worth paying attention to, because the New York Convention is also quite interested in an 

award which is made ̀9n the territory of a State other than the State where the recognition and 

enforcement of such awards are sought, "26 even though it does require the parties to be nationals of 

different state. Besides this, the Convention applies "to arbitral awards not considered as domestic 

awards in the State where the recognition and enforcement is sought"27 In this case that the 

"nationality" of the arbitral award is irrelevant in consideration of whether it should be recognized or 

enforced. The Convention also clearly applies to situations where the award is made in the territory 

23 Baddack, Frank, "Lex Mercatoria: Scope and Application of the Law Merchant in Arbitration", (2005), 
Faculty of Law, University of Western Cape, p34, (http: //etd. uwc. ac. za/usrfiles/modules/etd/ 
docs/etd init_3939_1174049802. pdf), access on 20 February 2009 Citing: Mann, "Schiedsrichter und 
Recht", in Festschrift Flume (1978), p598 
24 BGH 14.4.88, NJW 1988,3090 
25 Samuel, Adam, "Arbitration in Western Europe -A Generation of Reform", (1991), Arbitration International, 
Volume 7, No. 4, p349 
26 Article I(1) of the New York Convention 
27 Ibid 
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of one contracting state and seeks enforcement and recognition in another. 

In other words the New York Convention shall apply to the recognition and enforcement of 

arbitral awards made in the territory of a state other than the state where the recognition and 

enforcement of such awards are sought, or to arbitral awards not considered as domestic awards in 

the state in which their recognition and enforcement are sought28 

According to Article I(1) of the Convention, `It shall also apply to arbitrai awards not considered 

as domestic awards in the state where their recognition and enforcement are sought" The Convention 

does not give non-domestic awards a definition. It has been suggested that the definition has been 

left out with the obvious intention to leave it as wide as possible to cover various qualified awards, 

while permitting the enforcing state to supply its own definition of ̀ Y on-domestic" in line with its 

national law29 The definition has been omitted to make it easier for those states supporting the 

territorial concept to receive the Convention, and at the same time make the Convention reasonably 

acceptable for those states that are sympathetic to the argument that the nationality of the award is 

determined by the law governing the arbitral procedure. One scholar is of the opinion that awards 

"not considered as domestic" applies to awards which are bound to the Convention not due to their 

having been made abroad, but for the fact that they have been made within the legal framework of 

28 Article I(1) of the New York Convention 
29 Born, Gary B., International Commercial Arbitration: Commentary and Materials, 2`K edn (Kluwer Law 
International, 2001), p717 
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another country. 30 

Furthermore, arguments bordering on the nationality of awards are more than an academic 

discourse or exercise. The essential significance of the lex loci arbfiri was so aptly Musirated in the 

classic case of Societe Eumpeemme d'Etudes et d'Enti prise (SEEE) v Yugoslavia. 31 S. E. E. E. had 

built a railroad in Yugoslavia before World War II, and was paid in French Francs which suffered 

devaluation. The panel was composed of two arbitrators, who found an implicit can ncy stabilization 

provision and on July 2,1956, made a unilateral arbitral award that benefitted S. E. E. E. In an action 

before the cantonal court of Vaud, Yugoslavia argued that mandatory settlements provision under 

the domestic law had been broached by having an even number of arbitrators. The Swiss Court 

rejected the application of the party, holding that the arbitration was not governed by Vaud cantonal 

law. 32 

In an attempt to enforce this decision in the Netherlands, the Dutch Supreme Court did not 

accept the Yugoslav argument that the award was invalid as not being tied to any national legal 

system. However, this "floating award" only had a short lived victory because after that, the Dutch 

Supreme Cow held that the refusal of the Swiss court to hear the Yugoslav challenge had the same 

result as annulment of the award, which was in essence a refusal of recognition. The Dutch Court 

took into consideration the arbitrator's decision to make a Swiss award in spite of the opposite view 

30 Born, Gary B., International Commercial Arbitration: Commentary and Materials, 2d edn (Kluwer Law 
International, 2001), p717 
31 Societe Europeenne 'Etudes et d'Enterprise (S. E. E. E. ) v. Yugoslavia (1959) J. D. I. 1074 
32 Ibid 
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of the SWISS Couit33 

3.4 The New York Convention 

3.4.1 The Territorial Link between Arbitration and the Seat of Arbitration 

As discussed above, the lex loci arbitri plays a significant role in the practice of international 

commercial arbitration, and is also significantly evident from a perusal of the provisions of the 

New York Convention, particularly Articles I, V and VII. Article I of the Convention provides for 

a framework for recognition and enforcement of arbitral awards between the contracting states and 

creates an obligation on all their parts to recognize and enforce the arbitral awards made in other 

contracting skates 34 It is generally believed that this provision provides a significant basis for the 

tenitorial link between arbitration and states in geographical temms. One scholar has stated that: 

"Arbitration, international as it may be, needs at least a supporting judicial authority (autroite 

d 'appui), which is, failing an international authority competent in this respect, necessarily a national 

court. For example, the assistance of a national court may be needed for the appoirkment, replacement 

or challenge of an arbitrator. s35 

He has further pointed out that such a link should exist between arbitration and the state in which 

33 Ibid 
34 Article I of the New York Convention provides that "This Convention shall apply to the recognition 
and enforcement of arbitral awards made in the territory of a State other than State where the recognition 
and enforcement of such awards are sought, and arising out of differences between persons, whether 
physical or legal. It shall also apply to arbitral awards not considered as domestic awards in the State 
where their recognition and enforcement are sought. " 
35 Van der Berg, A. J., The New York Arbitration Convention of 1958: Towards a Uniform Judicial 
Interpretation, 1981, p30 
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the arbitration is held, because it is an accepted principle of the international division of judicial 

competence that the court of the state established by the law of the place where the arbitration is held, 

is the competent judicial authority for the arbitration. If the applicability of an arbitration law is 

rejected, it automatically affects the place of such a court36 

For Article I and V(lxe) , 
37 the argwnents that emphasize the territorial connection between 

arbitration and the seat of arbitration have received the approval of many scholars of international 

commercial arbitration. 38 In the absence of an agreement on applicable procedural law, it would be 

necessary for the arbitrators to refer to the lex loci arbitri to determine the appropriate procedure to 

guide the procee lgs. For example, the English Arbitration Act 1996 has envisaged the importance 

of such connection when it provides that "the provisions of this Part apply where the seat of 

arbitration is in England, Wales or Northern Ireland. "39 To further stress the importance of the link 

between arbitration and the state of origin, the control exercised by the jwisdiction of the seat of 

arbitration is mentioned again in the Act, where it stipulates that "the mandatory provisions of this 

Part are listed in Schedule 1 and have effect notwithstanding any agreement to the contrary. "40 

36 Ibid 
37 Article V(1)(e) of the New York Convention provides that "Recognition and enforcement of the award 
may be refused, at the request of the party against whom it is invoked, only if that party furnishes to the 
competent authority where the recognition and enforcement is sought, proof that: The award has not yet 
become binding on the parties, or has been set aside or suspended by a competent authority of the country 
in which, or under the law of which, that award was made. " 
38 Fn 31, at p267; Yu, Hong-Lin, "Is the territorial link between arbitration and the country of origin 
established by Articles I and V(1)(e) being distorted by the application of Article VII of the New York 
Convention ", (2002), International Arbitration Law Review, p197 
39 Section 2(1) of the English Arbitration Act 1996 
40 Section 4(1) of the English Arbitration Act 1996 
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3.4.2 TheArbitralAward has been SetAside in the Country ofOrigin 

For arbitrai awards that have been set aside in their country of origin, the questions as to whether 

an award still exists after its annulment, and which state law ought to govern the existence and 

validity of an annulled award necessarily arise. Firstly, does an award still exist when the recognition 

or enforcement of the arbitral award has been refused at the place of arbitration? In this circumstance, 

the key issue is whether an enforcing court, outside the supervision of the place of arbiftu ion should be 

bound by Article V(1 Xe) and automatically refuse the recognition or enforcement of an award which 

has already been refused recognition or/and enforcement in the country of origin. The common 

consensus is that the position of Article V(1)(e) is settled as regards the faith of an award which was 

set aside by the competent jurisdiction. On the other hand however, it does not draw a parallel 

between the setting aside and refusal of recognition and enforcement. Hence, it is believed that such 

an award still has legal effect and will be enforced by a foreign court, even though it had suffered 

setting aside and refused recognition or enforcement in the country of origin» For example, in the 

cases of SEEE42 and Götaverker, 43 it Was held that it is not obligatory for the enforcing courts of 

the signatory states to the New York Convention to apply Article V(1)(e) to such an award. 44 

The second issue has to do with which states law governs the existence and validity of an annulled 

award. Article V(Ixe) of the Convention, recognizes that the legal validity of an award is, mainly, a 

41 Yu, Hong-Lin, Fn 34, at p 197,203 
42 Societe Europeenne d'Etudes et d'Enterprise (S. E. E. E. ) v. Yugoslavia (1959) J. D. I. 1074 
41 General National Maritime Transport Co. v. Societe Gotaverken Arendel A. B, (1981) 201. L. M. 42 
44 Fn 37, at p203 
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matter for the court having supervisory jurisdiction to decide. 45 This is attributable to the possibility 

that the law of the country where the arbitration was held might be different from the procedural law, 

which the parties agreed would govern the arbitral proceedings. The aforementioned opinions reflect 

the purpose of the Convention as well as the principle of party autonomy. 

3.43 The Purpose ofArade VII of the Convention 

The New York Convention is extremely tolerant of other ti sties. Article VII(I) provides that the 

Convention shall not influence the validity of multilateral or bilateral agreements relevant to the 

recognition and enforcement of arbitral awards that have been signed by the contracting states. 

Furthermore, Article VII(1) of the Convention clearly empowers any interested party to avail itself of 

an award in the manner and to the degree permitted by the law or the treaties of the enforcing state. 

Given the limitation to the refusal of recognition and enfonceznent for reasons other than those 

provided in Article V, Article VII is correctly understood as pemritting any interested party to rely on 

the law or the hvaues of the enforcing state when they are more liberal than the New York 

Convention. The New York Convention hence clearly envisages that all awards to which it is applied 

may be recognized and enforced relying on the law or the treaties of the enforcing state, where such 

awards may not have been recognized and enforced if Article V of the Convention had been relied 

OM 46 To further butiss this point, the Court of Appeal of Cologne of Germany was of the opinion 

as Hebei Import & Export Corp v Polytek Engineering Co. Ltd, [ 1999] 1 HKLRD 552 (Hong Kong 
Court of Final Appeal, 9 February 1999), (http: //www. hklii. org), access at 1 March 2009 (Litton PJ) 
46 Lastenouse, Pierre, "Why Setting Aside an Arbitral Award is not Enough to Remove it from the 
International Scene", (1999), Journal of International Arbitration, Volume 16, No. 2, p27 
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that: "The rationale of this provision is to avoid depriving a party who seeks recognition of an award 

of more favorable possibilities under the national law of the State where enforcement is sought. "47 

Proponents of territoriality, appear to hold fast to their belief in the doctrine, perhaps because 

many provisions of the Convention have tended to recognize the role of the lex loci arbitri 48 On the 

other hand, the advocates of party autonomy and the statelessness of awards, have based their belief 

on the ground that Article VII clearly creates the right of enforcement states to permit enforcement 

of a foreign award under their domestic law. And notwithstanding that the arbitral award has been 

set aside by the court of origin, it can still be enforced where (according to the domestic law) 

annulment is not a reason for refusal of recognition of the awand. 49 

However, the New York Convention does not replace domestic law when it comes to the 

enforcement of foreign awards in the enforcing state. For example, the A. F. R Gennan Court of 

Appeal took a different view regarding an arbitral award made in Romania This was occasioned by 

the fact that the New York Convention had been adopted in place of Section 1044 of the German 

47 Fn 31, at p82-83 Citing: Oberlandesgericht of Cologne, June 10,1976 (F. R. Germ. No. 14) 
48 See in particular Article II(1) ("differences 

... 
in respect of a defined legal relationship ... concerning 

a subject matter capable of settlement by arbitration", which is implicitly a reference to the lex arbitri); 
Article 11(3) (which requires a court to refer a dispute to arbitration under the arbitration agreement 
"unless it finds that the said agreement is null and void, inoperative or incapable of being performed" ± 
again matters to be determined under the lex arbitri); Article V(lXa) (enabling the court to refuse 
recognition if it finds that the arbitration agreement is not valid under the law to which the parties have 

subjected it or, failing any indication thereon, under the law of the country where the award was made); 
Article V(I)(d) (composition of the arbitral tribunal not in accordance with the agreement of the parties or, 
failing such agreement, not in accordance with the law of the country where the arbitration took place); 
Article V(e), previously set out; Article VI (empowering the court of the state of enforcement to adjourn 
the enforcement proceedings if an application is pending before the competent authority of the country in 

which, or under the law of which, the award was made). The 1ex loci arbitri controls even if the lex 

arbitri is different. See infra, n25. 
49 Goode, Roy, "The Role of the Lex Loci Arbitri in International Commercial Arbitration", (2001), 
Arbitration International, Volume 17, No. 1, p23 
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Code of Civil Procedure, which happens to be the German domestic law on the enforcement of 

foreign awards. 5° As has been observed, this is not surprising as domestic law provisions on the 

enforcement of foreign arbitral awards in many states is a lot more cumbersome to deal with than the 

New York Conventions I 

The important role played by the lex loci arbitri is recognized by the New York Convention. 

However, this should not be conceived as being in support of the concept of a stateless award. It is 

still strongly arguable that stateless awards would not be enforced under the Convention. 52 In other 

words, the concept of stateless award has a revolutionary appeal and is worthy of more support than 

it currently receives. However, the lack of legal basis in support of and absence of recognition by 

most national courts for the "de-nationalized" arbitration agreement, make it a dangerous legal 

undertaking fraught with serious legal problems. It is therefore not suuprising that such type of 

agreement is made only in very exceptional cases. 53 

3.5 Judicial Control oft ie&wL dArbibi 

3.5.1 Mandatory Rules oftheLex LoddArW 

so Ibid, Citing: Oberlandesgerichts of Dusseldorf, November 8,1971 (F. R. Germ. No. 8): the Court held 
that the New York Convention could not be applied to the enforcement of the arbitral award as the sales 
confirmation containing the arbitral clause had not been returned, which is insufficient for Article 11(2) 
(see infra p205-207), but granted the enforcement on the basis of German domestic law concerning the 
enforcement of foreign arbitral awards. The Court did, however, not mention Article VII(I) expressly 
S' Fn 31, at p88 
52 Fn 31, at p37. After 18 years Professor van den Berg's book is still the seminal work on the New York 
Convention. 
53 [bid at p33-34 
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The legal system of each nation has its own laws or rules applicable to procedure. Some are 

mandatory while others are not54 Although based on the principle of party autonomy, the parties are 

free to choose the law to conduct their arbitral proceedings to fit their particular requirements. This 

principle grants the parties the power, with which they can freely select favorable procedural rules. 

However, the principle of party autonomy is not always sacrosanct and infallible. The parties should 

abide by mandatory rules of the place where the arbitration takes place. For example, the English 

Arbitration Act provides: 

"The tribunal shall (1)(a) act fairly and impartially as between the parties, giving each party a 

reasonable opportunity of putting his case and dealing with that of his opponent, and 

(b) adopt procedures suitable to the circumstance of the particular case, avoiding unnecessary 

delay or expense, so as to provide a fair means for the resolution of the matters falling to be 

determined. (2) 1e tnbumal shall comply with flak general duty in cordtcting the arbiUal proceedings, 

in its decisions on matters of procedure and evidence and in the exercise of all other powers 

conferred on it"55 

For municipal law, usually, a state requires that arbitration is governed by the lex arbitri and the 

mandatory rules of the place of arbit ation. For example, Swiss Private International Law Statute 

States: 

sa Article 6-8 of the UNCITRAL Arbitration Rules 1976 
55 Section 33 of the English Arbitration Act 1996 
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"1. The provisions of this chapter shall apply to any arbitration if the seat of the arbitral tribunal is 

in Switzerland and if, at the time when the arbitration agreement was concluded, at least, one of 

the parties had neither its domicile nor its habitual residence in Switzerland 2. The provisions of 

this chapter shall not apply where the parties have in writing excluded its application and agreed to 

the exclusive application of the procedural provisions of cantonal law relating to arbitration. "56 

Article 18 of the UNCITRAL Model Law states that "the parties shall be treated with equality 

and each party shall be given a full opportunity of presenting his case. " It provides that the basic 

requirement is procedural fairness. Similar rules contained in Article 182(3) of the Swiss Law on 

Private International Law provides: "Whatever procedure is chosen, the arbitral tribunal shall assure 

equal treatment of the parties and the right of the parties to be heard in an adversarial procedure" 

Considering the aforesaid, it might not be so plausible to argue that the lex loci arbitri still has a 

great influence on the practice of international commercial arbitration. However, the present writer 

believes that the place of arbihation should not in any way influence or otherwise determines the 

choice of procedural law. This is because the place of arbitration is unconnected with the dispute in a 

lot of cases, and it is usually chosen for convenience. And, where the parties make an agreement, they 

usually do not stipulate the place of aibiuation and only consider the convenience as far as transportation 

and c ommmmunication is conceived. They also probably would not consider the issues of the other 

56 Article 176(1)(2) of Swiss Private International Law Statute 
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intricacies that may attend the place of arbitration nor will they be concerned at that stage with the 

issues of recognition and enforcement of the award. The parties may not think of the consequences 

of applying the law of the chosen place of arbitration and might not even care to consider the legal 

implications of choosing a certain place as the place of athitraiion. 57 

352 Judicial Intervention of the Lex Loci Arb ri 

As stated earlier, 58 some scholars have proposed that arbitration ought to detach from the control 

of the law of the state in which it was conducted59 in furtherance of parties' freedom to choose the 

arbitral procedure. On the other hand however, the domestic law is what gives arbitration a legally 

binding character 60 Hence, it is almost impossible for arbitration to exclude the court from 

intervention or sq)misiori 

Under the UNCITRAL Model Law, national courts still play a vital role in the conduct of 

arbitration. The assistance of the court is called upon in matters relating to specifying the 

procedure for appointment of arbitrators, 61 in determining the procedure for challenging an 

arbitrator, 62 providing the grounds for terminating the mandate of an arbitrator and the methods 

S' Lionnet, K. "Should the Procedural Law Applicable to International Arbitration be Denationalised 
or Unified", (1991), J. I. A, Volume 8, No. 3, p 11 
58 Please refer to p1 and p6 of Chapter 1 
s9 Fn 37, at p198; Bucher, A., "Court intervention in arbitration", in Richard B. Lillich and Charles N. 
Brower edn, International Arbitration: In the 21st Century: Towards "Judicialization" and Uniformity?, 
Twelfth Sokol Colloquium, 1996, p41 
60 McCreary Tire & Rubber Co. v. CEATS. p. A., 501 F. 2d 1032,1038 (3d Cir. 1974); Carolina Power & Light 
Co. v. Uranex, 451 F. Supp. 1044 (N. D. Cal. 1977). 
61 Article I1 of the Model Law 
62 Article 13 of the Model Law 
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of doing so, the competence of arbitral tribunal to rule on its jurisdiction, 63 and application for 

setting aside as exclusive recourse against arbitral award. M Furthermore, issues like interim 

measures, recognition and enforcement of arbitral awards, and the appointment of arbitrators also 

require the assistance of law courts 65 However, Article 5 of the UNCTTRAL Model Law also 

provides that "in matters governed by this Law, no court shall intervene except where so provided 

in this Law" The Commission explained the term "intervene" mentioned in Article 5 to include 

court action, which can be categorized more as "assistance" to the arbitration rather than as 

"intervention. -, '66 

Again, under the New York Convention, the recognition and enforcement of awards may be 

refused by the enforcing state if the said agreement is not valid under the law of the country where 

the award was made ; 67 the award has been set aside or suspended by the country in which the 

award was made; 68 or the recognilion or enforcement of the award would be contrary to the public 

policy of the county where the award was made 69 This position also lends support the position of 

importance the lex loci arbitri is reputed to play in arbitrral pings. 

In practice, parties usually require the assistance of the court for a variety of reasons, including 

protection of evidence. For example, the Arbitration Law of the People's Republic of China, 1994 

63 Article 16 of the Model Law 
64 Article 34 of the Model Law 
65 Ibid 
66 Summary Record, A/CN. 9/309, para. 40, p237 infra 
67 Article V(1)(a) of the New York Convention 
68 Article V(1)(e) of the New York Convention 
69 Article V(2)(b) of the New York Convention 
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states that "if a party to a foreign-related arbitration applies for taking interim measures of protection 

of evidence, the foreign-related arbitration commission shall submit his application to the intermediate 

People's Court in the place where the evidence is located. "70 Similarly, the Italian Code of Civil 

Procedure also provides that: "the arbitrators may not grant attachments or other interim measures of 

protection, except if otherwise provided by the law "71 The Swiss Private International Law Statute 

also contains pro visions with similar effeet. 72 Accordingly the ubitral tribunal lacks the power to 

issue interim measures, such power is reserved for the court. 

Although the role of lex loci arbitri is so significant, yet the universal trend is to limit the control of 

the court over arbitcal proceedings. For example, the Model Law seeks to balance party autonomy in 

international arbitration with as little judicial intervention as possible, careful however not to sacrifice 

the independence of the arbittal tribunal whilst ensuring fairness of procedure. 73 Therefore, although 

it recognizes that courts play a vital role in maintaining procedural fairness and in the speedy 

resolution of disputes, it lowers and defines the extent/limit of judicial supervision over the arbitral 

proceedings and awards. 74 

70 Article 68 of Arbitration Law of the People's Republic of China, 1994 
71 Article 818 of Italian Code of Civil Procedure 
72 Article 183 of the Swiss Private International Law Statute 
73 Lynch, Katherine L., The Forces ofEconomic Globalization, 2003, p239, 
(http: //books. google. com. tw/books? id=PZKHwaTNzi oC&pg=PA239&lpg=PA239&dq=enhancing+party+aut 
onomy+and+lirniting+judicial+intervention&source=bl&ots=zj6aa9QTP1&sig=mC I IT6yQYHYPnq l p-K2Fb 
hikMXU&hl=zh-TW&ei=HmNMSsP6AoHUMsrdwOgD&sa=X&oi=book_result&ct=result&resnum=4), 
access on 2 July 2009 
74 However, the term "intervene" mentioned in Article 5 of the Model Law was explained by the 
Commission to include court action, which can be categorized more as "assistance" to the arbitration 
rather than an intervention (Summary Record, A/CN. 9/309, para. 40, p237 infra. ). 
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Furthermore, some states that have been influenced by the delocalisation theory, have attempted 

to take away such sweeping supervisory powers from the state. For example, Article 1717(4) of the 

Belgian Judicial Code provides that "the parties may, by an explicit declaration in the arbitration 

agreement or by a later agreement, exclude any application for the setting aside of an arbitral award, 

in case none of them is a physical person of Belgian nationality or a physical person having his 

nominal residence in Belgium or a legal person having its main seat or a branch office in Belgium. " 

This affords parties the authority to transfer the control of arbitral proceedings from the country of 

the place of arbitration to the state where the award is to be recognized and enforced. This provision 

also excludes the power to apply to the Belgian courts to set aside arbitral awards. However, this is 

not an entirely satisfactory situation, the potential of this provision is to shut out parties who have 

genuine need to seek judicial assistance or otherwise good reasons to apply to set aside an arbitral 

award. 75 

As discussed, judicial supervision of the lac loci rmbitri appears to conflict with the party 

autonomy principle. Even though the tuend of international commercial arbitration is to limit the 

extent of covet intervention, 76 the conflicts between the two are still very real as they basically 

co-exist like ̀ uneasy bed fellows. " We shall be addressing the issue of ways to resolve the conflicts 

between the intervention of the court and party autonomy in Chapter 7. 

'S It is an accepted principle that while an enforcing court may refuse to recognize a foreign award, only 
the court of origin has the power to annul the foreign award. 
76 Raghavan, Vikram , "Heightened Judicial Review of Arbitral Awards: Perspectives from the 
UNCITRAL Model Law and the English Arbitration Act of 1996 on some US Developments", (1998), 
Journal of International Arbitration, Volume 15, No. 3, p124,126 
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353 The Application of the LeXLOCiArbidi 

As we have discussed in Chapter 2, the issue of whether arbitral procedures should be subject to 

the seat of the law was first discussed in the case of lames Miller v Whitworth Street Estates. 7' In 

that case, even though the parties had not stipulated the applicable law of arbitration procedure in 

their cone act, they nevertheless held to have impliedly admitted Scottish Law as the applicable law 

to arbilal pi ings. 78 

Similarly, in American International SYa ndcr' Electric Corp, 79 the court had taken a similar stand. 

In that case the claimant and respondent had agreed to submit the dispute to arbitration by the 

International Court of Arbitration of the ICC, and that the proceedings should be conducted according 

to ICC Rules in Mexico. The arbitral tribunal made an arbitral award in favor of the respondent The 

claimant applied to the State's District Court, Southern District of New York to set aside the award. 

But the court rejected his application. The court held that: "Decision of foreign court under the 

Convention, supports the view that the clause in question means procedural and not sibstmifive (that is, 

in most case, contract law). Accordingly, we hold that the contested language in Article V(1 )(e) of the 

Convention refers exclusively to procedural and not substantive law, and more precisely to the 

regimen or scheme of arbitral procedural law under which the arbitration was conducted"80 

7' James Miller v. Whitworth Street Estates [ 1970] 1 All E. R. 796(H. L. ) 
'S Ibid 
79 International Standard Electric Corp (US). V. Bridas Sociedad Anonima Petrolera (Argentina), United 
States Court, Southern District of New York, 1990,745 F. Supp. 172. reported in (1992) VII Yearbook 
Commercial Arbitration p639 
80 Ibid at p644-645 
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In other words, the court considered that in so far as the arbitration proceedings were conducted in 

Mexico, the law governing the arbitration proceedings would be the available Mexican law This 

case exemplifies the importance of the law of the place of arbitration. From the aforesaid, this writer 

submits that if the claimant had made its application for setting aside that award to a Mexican court, 

and the court had acted accordingly, the American court might have refused to recognize and enforce 

such arbihml award under Article V(l)(d) of the New York Convention. 

In the case of American Diagnosica Inc. v Gradipore Ltd 81 which had come before the High 

Court of South Wales, Ausiialia in 1999, the plaintiff was an American company while the 

defendant was an Australian company. A dispute actually arose in the course of executing their 

contract. The parties then inserted another clause in their agreement for the resolution of disputes in 

accordance with UNCITRAL Arbitration Rules. The arbitral tribunal eventually made an award in 

favor of the Australian company. The plaintiff, the American Company, appealed to the High Court 

of South Wales, but the defendant argued that the High Court had no jurisdiction, because the arbitral 

proceedings of this case was governed by the UNCITRAL Arbitration Rule, not the lex loci arbitri. 

The court held that no matter at law or rule had been chosen by the parties to conduct the 

proceedings, as long as the arbital proceedings were conducted in South Wales, the court reserved 

jurisdiction over the case. Again in Union of India and McDonnell Douglas, 82 the contract between 

81 American Diagnosica Inc. v. Gradipore Ltd Australia Business Law Review, Volume 28,2000, No. 5, 
p351-363 
5Z Union of India v. McDonnell Douglas ( 1993) 2 Lloyd's Rep. 48 
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the plaintiff Union of India and defendant McDonnell Douglas contained an arbitration agreement. 

The defendant had agreed to supply the plaintiff with some equipment in relation to the launch of a 

space satellite by the plaintiff. Under Article 11 of the agreement, the contract was to be governed 

and interpreted by the laws of India Furthermore, Article 8 of the agreement also stipulated: "In the 

event of a dispute or difference arising out of or in connection with this Agreement, arbitration shall 

be conducted in accordance with the procedure provided in Indian Arbitration Act of 1940 or a 

reenactment or modification thereof The arbitration shall be conducted in the English 

language.... The seat of the arbitration proceedings shall be London, United Kingdom. " 

The court held that the parties under an arbitration agreement are usually free to agree on the 

Procedures to be adopted in the arbitration, and in this case would appear to have agreed that it 

would be governed by a law other than that of the place of arbitration, subject to the provisio that the 

jurisdiction of the English Court under the Arbitration Act over an arbitration in England allows it to 

apply the laws of another state. 

Similarly, In Dubai Islamic Bank P. 1SC83 where the plaintiff was a Texan company and the 

defendant a merchant bank, a dispute arose between the parties. The arbitrator made an award in the 

plaint's favor at the seat at California The court held, allowing the defendant's application, that 

English law demanded that an arbitration had to have a judicial seat before it began, and the 

83 Dubai Islamic Islamic Bank P. ISC v Paymentech Merchant Service Inc. (2001) 1 All E. R. (comm. ) 514. 
(2001) 1 Lloyd's Rep. 65 
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requirement imposed on the court by Article 3 of the Arbitration Act 1996 (that is to say to 

consider the "relevant circumstances" in the determination of the appropriate jurisdiction of the seat), 

was one that involved consideration of the pre-arbitration circumstances, not those subsequently 

arising. On the facts of the present case the seat of arbitration was in California, since defendant's 

appeal to the court had invoked appeal procedure in that place, it was not possible to unilaterally 

change the seat or place. 

Similarly, in the cases of Sapphire International Petroleum Ltd v The National Iranian Oil Co. , 
84 

Saudi Arabia v Arwnco, S5 and B. P. &ploration Company v Libya86 the court had held in favour of 

the lex loci arbitri to conduct the arbitral proceedings. 

35.4 Departing from LexLvciArbibi 

The lex loci arbitri is no doubt very significant in international commercial arbitration. However, 

it has long been the desire of international commerce to limit the influence of the seat of arbitration 

thereby away from the powers of the courts at the seat of arbit ation to make internationally far 

reaching pronouncement regarding the nullity or otherwise of the award. 87 Article 1502 of the 

French New Code of Civil Procedure for example, which settles the enforcement of international 

awards or that made outside France, does not provide for the reason for refusal as provided for under 

84 Sapphire International Petroleum Ltd V The National Iranian Oil Co (1964) 13 I. C. L. Q. 1011 
85 Saudi Arabia v. Aramco (1963) 27 I. L. R., p117 
86 B. P. Exploration Company v. Libya (1979) 53 I. L. R., p297; (1980) 5 Y. Comm. Arb. p143 
87 Paulsson J., "Delocalisation of International Commercial Arbitration : When and Why it Matters", 
(1983), 1NT"L & COMP. L. Q., Volume 32, p53,54-61 
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Article V(lXe) of the New York Convention. 88 Hence, according to the French law, if an arbitral 

award has been set aside in the country of origin, or under the law of which, it was made is not by 

itself a reason for refusal of enforcement of the award in France. 89 This shows that Article 1502 of 

the French New Code of Civil Procedure 1981 generally reflects the spirit of the delocalisation 

theory90 

Belgian law has gone a step further by restricting to a large extent, court intervention into the 

consequences of the arbitration. 91 For example, the purpose of Article 1717 of the Judicial Code is 

to restrict incidences of applications to set aside awards in those cases related to Belgian interests. 

Awards rendered in Belgium are generally subject to the Belgian arbitration law. It extends to 

situations where if the enforcement of an award will occasionally do something contrary to the 

88 Article 1502 of the French New Code of Civil Procedure (NCCP) provides that an appeal 
against a decision which grants recognition or enforcement of an award which is 
international or rendered outside France may be brought only in the following cases: 
1) Where the arbitrator ruled in the absence of an arbitration agreement or on the 
basis of an agreement that was void or had expired; 
2) Where the arbitral tribunal was irregularly constituted or the sole arbitrator 
irregularly appointed; 
3) Where the arbitrator ruled without complying with the mission conferred upon 
him or her; 
4) When due process has not been respected; 
5) Where the recognition or enforcement is contrary to international public policy 
89 Freyer, Dana, "The Enforcement of Awards Affected By Judicial Orders of Annulment at the Place of 
Arbitration", in Enforcement of Arbitration Agreements and International Arbitral Awards of the New 
York Convention in Practice, 2008, p767-768, (http: //www. skadden. com/ 
content%SCPublications%SCPublicationsl421_0. pdf), access on 17 February 2009 
90 Article 1502 of the French New Code of Civil Procedure 1981 provides that : "An appeal against a 
decision granting recognition or enforcement may be brought only in the following cases: 
1. If the arbitrator decided in the absence of an arbitration agreement on the basis of a void or expired 
agreement; 
2. If the arbitral tribunal was irregularly composed or the sole arbitrator irregularly appointed; 
3. If the arbitrator decided in a manner incompatible with the mission conferred upon him; 
4. Whenever due process has not been respected; 
5. If the recognition or enforcement is contrary to international public policy (ordre public ). " 
91 Fn 37, at p200 
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public policy or the dispute cannot be settled by arbitration, then the enforcement of such an award 

will be refused in Belgium. 92 

The above are some examples that exemplify national legislations that are curtailing the influence of 

the lex loci arbitri. However in the French case of General National Maritime Transport Co. v Societe 

Gotaverken Arendal A. B, the court had adopted/upheld a delocalisation award. 93 In that case a ship 

building company, Gotaverken entered a shipping conhacx with a Libyan company, General 

National Maritime Transport Co. In the agreement, the parties had adopted the ICC Rules of 

Arbitration for the conduct of their arbitration in Paris. 

A payment dispute subsequently anise between the pares and was submitted to arbitration. The 

arbitral tribunal made an award in favor of Gotaverken. Dissatisfied, Libyan Maritime Co. appealed 

to the Paris Court of Appeal, applying to set aside this specific award. The appeal was rejected on the 

ground that even though the parties had chosen Paris to be the seat of arbitration, both parties had 

also agreed to adopt the ICC Rules of Arbitration instead of the French Arbitration Law The French 

Court therefore lacked jurisdiction to apply those Hales of pcocedure. The court also found that the 

parties had merely chosen Paris as the seat of arbitration, because of its neutrality. Article 11 of the 

1975 ICC Rules of Arbitration has outlawed the application of domestic law, particularly in such 

cases where both parties and the arbitral tribunal have not chosen the French Arbitration Law to 

92 Article 1710(3) of the Judicial Code; see infra Chaps. VII. 3 and V. 10 
93 General National Maritime 7rransport Co. V. Societe Gotaverken Arendal A. B, (1981) 20 I. L. M. 42 
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conduct the arbital proceedings. 

Gotaverken had also sought to enforce the arbitml award in Sweden, Libyan Maritime Co, on 

the other hand, had brought an action seeking to suspend the enforcement of the arbitral award on 

the ground that Gotaverken had previously applied to French court to have the award set aside. The 

Swedish Supreme Court rejected that argument and held that according to Articles V and VI of the 

New York Convention, if an arbitral award has been set aside by the court of origin, then the 

enforcing state may "issue such a refusal' instead of "having to refuse the enforcement" It 

interpreted this provision to mean that even if the court of origin had set aside such an award, the 

enforcing state can still order its enforcement. 

The purport of this judgment also reflects the movement away from the influence of the 

jurisdictional supervision of the seat of arbitration as well as the transfer of the right of supervision 

over awards to the enforcing state. When parties are foreigners to the place of arbitration, the 

arbitration agreement has nothing to do with the seat of arbitration, and they do not intend to apply 

for recognition and enforcement of the arbitral award in the seat of arbitration, then their rights 

should not be controlled by the law of the seat, The court of the place of origin of the award also has 

no ground to interfere with or review the arbitral away c 9a 

But some scholars believe differently, and argue that once an arbitiral award has been set aside by 

94 Park and Paulsson, "The Binding Force of International Arbitral Awards", (1983), Virg. J., Volume 23, p253, 
255-256 

80 



the court of origin, then any further application for its enforcement should be rejected by the 

enforcing coint95 They argue further that the arbitral award had ceased to exist from the moment it 

was competently set aside, and that not only is it impossible to enforce an arbitral award that does not 

exist, but this also will violate the public policy of the enforcing state 96 If arbitral awards that have 

been set aside by the state of origin can still be recognized and enforced in other states, then it might 

afford parties the opportunity to go enforcement shopping of the annulled arbitral award, and 

increase the costs incurable by the parties. This is also capable of rendering the general relationship 

of parties in relation to the real status of arbitral award unpredictable. What is more critical is that the 

enforcing state can now enforce an arbitral award that has been set aside by the state of origin. If, for 

example, an award has been set aside in the country of origin, and the party against whom the award 

was made receives a second award derived from another arbitration, this result will be directly 

contrary to the previous award, and this will become more complicated if the party applies for the 

enforcement of the second award in the enforcing state. This is bound to place the enforcing court in 

a "deadlock" position97 

3.6 Conclusion 

Various states in pUusuanoe of state sovereignty consider ons, would usually hope for a considerable 

degree of control over athitrahons conducted within their tertitrny. Getting states to relinquish or even 

95 Sanders, Pieter, "New York Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards, " (1955), Volume 6, Netherlands International Law Review, p43,55 
96 Ibid 
97 Omnium de Traitement et de Valorisation SA v Hilmarton Ltd, [1999] 2 All E. R. (Comm) 146; [1999] 2 
Lloyd's Rep. 222 
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relax control will not be an easy feat to achieve. The reality is that a number of states have even 

tightened control, oblivious of the current trends in support of reducing such controls. The way 

things stand now it would appear that only arbitrations conducted overseas can be held to be immune 

from domestic laws 98 Scholars and practitioners have challenged the efficacy of the traditional 

concept that the validity of arbitration was controlled by the lex loci arrbitri. Supporters of 

"denationalisation" or "floating" arbitration believe that arbitral awards could and should still 

maintain enforceability even when detached fmm the law of the country of oiigin. 99 However, 

whether the delocalisation theory can overcome the constnünts of the myriad of issues arising from the 

enforceability of arbitral awards in various states10° will form the subject of further discussions in 

Chapter 5. 

98 Section 2(1), (3)(b) of the Arbitration Act 1996; Article 46 of Swedish Arbitration Act 1999 
99 Fn 1, at p1-53, (http: //www. kluwerarbitration. com. ezproxy. stirac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26303), access on 23 June 2009; Carlquist, Helena, "Party Autonomy and the 
Choice of Substantive Law in International Commercial Arbitration", (2006), Department of Law, Göteborg 
University, p22, (http: //gupea. ub. gu. se/dspace/bitstream/2077/3079/l/200656. pdf), access on 26 June 2009 
10° Article V, paragraph 2 of the New York Convention 
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Chapter4 

Mandatory Rules and Public Policy 

4.1 Introduction 

In Chapter 1 of this thesis we had said that the principle of party autonomy has not only been 

approved by national laws, but also by international arbitral institutions and organizations. ' However, 

the application of the principle of party autonomy has its limitations, especially as private 

commercial behavior will mostly be subject to different national rules and policies. Many issues 

have arisen regarding the uneasy interaction between party autonomy and state legal controls in 

arbitration. 2 Most states require that arbitral proceedings are subject to at least some minimum 

standards imposed by the mandatory rules of the procedural rules and public policy in arbitral sites. 3 

It thus becomes important to point out the interaction of mandatory rules and public policy with 

party autonomy in arbitral proceedings. The purpose of this chapter is to study the practice 

surrounding the application of mandatory rules and public policy in the practice of international 

commercial arbitration. We shall dedicate the first section of this chapter discussing the 

interrelationship between the mandatory rules and public policy, as well as a review of the 

mandatory rules. In the second part, we shall examine the role of the public policy and various 

procedural mandatory rules in the arbitral proceeding. We shall also be interested in other relevant 

issues surrounding mandatory rules and public policy. 

' Redfern, A. and Hunter M, Law and Practice of International Commercial Arbitration, 4s' edn (London: 
Sweet & Maxwell Ltd., 2004), p315 
2 Barraclough, Andrew and Waincymer, Jeff, "Mandatory Rules of Law In International Commercial 
Arbitration", (2005), Melbourne Journal of International Law, Volume 6, No. 2, p1, 
(http: //www. austlii. edu. au/au/journals/MelbJIL/2005/9. html), access on 8 May 2009 
3 Born, Gary B., International Commercial Arbitration: Commentary and Materials, 2°d edn (Kluwer 
Law International, 2001), p436 For example, Article 19(1) of UNCITRAL Model Law provides that 
"subject to the provisions of this Law, the parties are free to agree on the procedure to be followed by the 
arbitral tribunal in conducting the proceedings. " Article 19 (2) further provides that, where the parties 
have not agreed upon procedure, the arbitral tribunal has power to conduct the arbitration in such manner 
as it considers appropriate. 
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41 Relationship between the Mandatory Rules and Public Policy 

In municipal law, the concept of public policy is frequently used to indicate "imperative" or 

mandatory rules, which can not be derogated from by the parties. 4 However, the notion of public 

policy in private international law is a different one, because the functions and purposes of domestic 

and private international law of a given legal order are different from another. Hence, in the case law 

of various countries, a mandatory nile of domestic law need not prevail in international matters. This 

means that the judge does not necessarily have recourse to its "international public policy" if such a 

rule has been violate i5 This distinction reflects what obtains in practical teams and particularly the 

very nature of private intemational law, a branch of the law which examines the fundamental 

distinction between "domestic" and "international" circumstances. 6 

Even though being a separate phenomenon from private international law, mandatory rules are 

related to the public policy in many ways, especially as the values which these rules advance are 

usually of a public policy nature. Furthermore, legal texts and doctrinal writings use the term loin d' 

oral public to describe the relationship of this concept to mandatory rules. Hence it would appear 

pertinent that in order to reach the problems arising from the interplay of mandatory rules in 

international arbitration, consideration must first be given to the mutual relationship between the 

notions of public policy and mandatory rules just as it obtains in the general theory of private 

intemational law 

As mandatory public law Hales of a state are intended to protect its public policy, they should be 

adopted when a specific contractual relationship has any relations to it in any respect, for example, in 

Report by Y. Derains in ICCA Congress Series No. 3, No. 1 
The Swiss Supreme Court in Rothenberger v. GEFA, A TF 93 113 79,382: held that "The provisions of 

Article 493 Code of Obligations under which a warranty have to be in notarial form, are of a mandatory 
nature. Nevertheless, this does not mean that they should also be deemed as belonging to public policy. " 
6 Lalive, Pierre, "Transnational (or Truly International) Public Policy and International Arbitration", 
(1998), ICCA Congress Series No. 3, p260-261, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/ 
arbitration/DocumentFrameSet. aspx? ipn=14788), accessed on 8 May 2009 

Zhilsov, A. N., "Mandatory and Public Policy Rules in International Commercial Arbitration", (1995), 
NILR, XLII, p88 
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the constitution, and in the perfommance or enforcement of the contract. Hence, some of the related 

mandatory public law rules which will be applied by an international arbitrator would include (i) 

those which will influence the execution of a contract; (ii) those which compose part of the state's 

public policy under which an application for the enforcement of an award can be made; and/or (iii) 

those of the state that are closely related to the contract. 8 

Though it is also possible for mandatory rules to cover national fundamental interests and policy, 

but they more often reflect rather specific interests and policy. Notwithstanding the aforesaid, it is 

important to note that every public policy is preemptory, but mandatory rules are imperative and 

operate to reflect the content of the public policy of the forum state. In fact, it is rather difficult to 

establish clearly whether the mandatory rules represent the principle of public policy because they 

are indeed superimposed, and the interpretation of the implication of public policy is not static but a 

reflection of the times and objective circumstance. 9 

Mandatory rules and public policy play a very important role in international commercial 

arbitration. They also have the following features in common: 1. their purpose is to maintain the 

national significance or basic interests, principle of fundamental rules and the concepts of fairness, 

justice and morality. 2. they all adopt the methods by excluding or restraining the application of a 

foreign law, and to refuse to recognize and enforce a foreign judgment and an arbitral award. 3. they 

reflect the concept and fundamental principle of politics, economics, society, law, morality and 

religion. 4. The policy and interests of mandatory rules must comply with the aim of a national 

public policy. '() 

Mandatory rules are provisions "[s]et out in public interest, which compulsorily apply to all 

e Maniruzzaman, A. F. M., "International Arbitrator and Mandatory Public Law Rules in the Context of 
State Contracts: An Overview", (1990), Journal of International Arbitration, Volume 7, No. 3, p63 
9 Bockstieegel, K-H., "Public Policy and Arbitrability", in Comparative Arbitration Practice and Public 
Policy in Arbitration, P. Sanders edn, 1987, p179-180 
'0 Rubino-Sammartano, M.. International Arbitration Law, 1990, p291 
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relationships which have a connection with that legal system and which prevail on any contrary 

conflict of laws or rules. "11 On the other hand, all rules of public policy inevitably contain a 

mandatory character as they reflect the basic concepts of morality and justice. However, not all 

mandatory rules are equal to public policy, because the interests protected may not be related to the 

basic values of the society. 12 

Every public policy rule is mandatory, but not every mandatory rule encompasses parts of public 

Policy. 13 As mentioned above, this distinction may also become relevant when considering the issue 

of arbitrability. Of course, some of the limited interpretations of public policy by arbitral tribunals 

and courts can only be comprehended on the basis of this distinction, as refusing qualifications of 

public policy to mandatory legal rules. This distinction has been codified in the Austrian law It was 

not until 1983, and by virtue of the provision of Article 595(6) of Austrian Code of Civil Procedure 14 

that it became possible to challenge every domestic arbitral award that violated the mandatory law, 

while for foreign awards the New York Convention can be applied to the test of public policy 15 

Furthermore, Article 595(6) of Federal Law, 1983 makes it possible to set aside awards that are not 

based on any mandatory rule, only if the award is contrary to mandatory provisions of the law The 

application of this provision cannot be set aside by a choice of law clause inserted by the parties. A 

technique commonly used by parties to exclude those mandatory rules which are not part of public 

policy 16 

11 Rubino-Sammartano, M., International Arbitration Law and Practice, 2d edn (The Hague: Kluwer 
Law, 2001), p505 
'Z Committee on International Commercial Arbitration, Interim Report on Public Policy as a Bar to 
Enforcement of International Arbitral Awards, (International Law Association, London Conference, 
2000), p30 
13 Böckstiegel, Karl-Heinz, "Public Policy as a Limit to Arbitration and its Enforcement", (2008), IBA 
Journal of Dispute resolution, Special Issue, p123 seq., (http: //www. arbitration-icca. org/media 
/0/12277202358270/bckstiegel public_policy... iba_unconfererence_2008. pdf), access on 19 June 2009 
'a Article 595(6) of Austrian Code of Civil Procedure provides that "if the award is incompatible with the 
basic principles of the Austrian legal system or if it infringes mandatory provisions of the law, the 
application of which cannot be set aside by a choice of law of the parties even in a case where a foreign 
contact according to Article 35 of the International Private Law Act is involved. " 
15 Fn9, atp183-184 
16 Article 595(6) includes a reference to Article 35 of the International Private Law Act, which permits 
choice of law, but subject to limits thereof such as those of Art. 6 (Public Policy) of the same Act. See 
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The main distinguishing feature between mandatory rules and public policy are: (1) Mandatory 

rule is a compulsory provision of law, and it must be applied to an international relationship, 

irrespective of the law that governs that relationship. ' 7 For example, Article 3 of French Civil Code 

provides: "The laws of police and public security bind all the inhabitants of the territory. " 

This provision indirectly excludes the application of a foreign law which conflicts with these 

mandatory rules. On the other hand, if applying the foreign law causes a violation of the public 

policy, resort would be to the use of the mandatory rules to decide whether or not to exclude the 

application of foreign law Thus, some scholars believe that mandatory rule is the first barrier to 

exclude the application of a foreign law, while public policy constitutes the second barrier. ' 8 (2) 

Mandatory rules present themselves with the definite and specific legal regulations, and public 

policy often presents itself with the principle of law generally and abstractly. (3) The notion of public 

policy is broader than that of mandatory rules. Some scholars have therefore posited that mandatory 

rules are the same as the definite public policy and are interchangeable in their utilization. ' 9 

43 The Concept of Mandatory Rules 

Mandatory rule refers to a compulsory provision of law which has to be applied to an 

international relationship regardless of the law that governs that relationship 20 

By virtue of Article V(1)(e) of the New York Convention, when an award "has been set aside or 

suspended by a competent authority of the country in which, or under flee law of which, that award 

also Melis, A Guide to Commercial Arbitration in Austria, 2°d edn, (Vienna: Federal Economic Chamber, 
1983), p25 
17 Erauw, Johan, "Observations about Mandatory Rules Imposed on Transatlantic Commercial 
Relationships", (2004), Houston Journal of International Law, p20, notes, 
(http: //www. articlearchives. com/law-legal-system/international-law/640187-1. htm1), access on 19 June 
2009 
18 Mayer, P., "Mandatory rules of law in international arbitration", (1986), Arbitration International, 
Volume 2, No. 4, p299-300 
19 Fn 7, at p100-101 
20 Fn 2, at pl, (http: //www. austlii. edu. au/au/journals/MelbJIL/2005/9. html), access on 8 May 2009 
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was made, " the recognition and enforcement of the award may be refused. Apparently, "a competent 

authority of the country" and "the state in which the award was made" can set aside the award if it 

violates the mandatory rules or public policy of the place of arbitration. Consequently, it is generally 

believed that parties cannot disregard the mandatory rules of those states for avoiding the effect of the 

validity of the award. The position of the mandatory rules of the place of arbitration in arbitral 

proceedings is so important in the arbitral set-up that it goes a long way to determine the validity or 

otherwise of the arbitral award as well as the recognition and enforcement of that award. 

It is singularly the compulsory nature of such mies that make them applicable. 21 It was observed 

recently that the Section titled "Mandatory Legal Rules of Public Nature, " in the UNCITRAL's 

"Legal Guide on Drawing up International Contracts for the Constnicton of Industrial Works" 

provides: 

"In addition to legal rules applicable by virtue of a choice of law by the parties, or by virtue of the 

rules of private international law, certain mies of an administrative or other public nature in force 

in the countries of the parties and in other countries (e. g. the country of a sub-contractor) may 

affect certain aspects of the const uction. These rules, which are often mandatory, are usually 

addressed to all persons resident in or who are citizens of the State which issued the rules, and 

sometimes to foreigners transacting certain business activities in the territory of the State. They 

may be enforced primarily by administrative officials. Their purpose is to ensure compliance with 

the economic, social, financial, or foreign policy of the State. The parties should therefore take 

them into account in drafting the conhact. "22 

21 Dodson, Scott, "Mandatory Rules", (2008), Stanford Law Review, Volume 61, Issue 1, p9, 
(http: //lawreview. stanford. edu/content/vol61/issueI/Dodson. pdf), access on 8 May 2009 
22 Legal Guide on Drawing Up International Contracts for the Construction of Industrial Works, prepared 
by the United Nations Commission on International Trade Law (UNCITRAL) United Nations, New York, 
1988; Guide on Drawing Up International Contracts on Industrial Co-operation by Economic 
Commission for Europe, Geneva, United Nations, New York, 1976 (ECE/TRADE/124), para. 59 
"Applicable Law", p24; Guide for Drawing Up International Contracts On Consulting Engineering 
(including some related aspects of technical assistance) by Economic Commission for Europe, Geneva, 
United Nations, New York, 1983 (ECE/TRADE/145), para. 138 "Applicable Law and Related Matters", 
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These rules have their source in the national sovereignty of the state for the understanding of and 

catering for the public interest They may also originate from public international law which places 

specific rules of a mandatory nature that may not be derogated from, even by the states themselves. 23 

4.4 Mandatory Rules of the Lex LociArbibz 

Usually, a state requires that arbitration be governed by the lex arbitri and the mandatory rules of 

the place of arbitration. 24 The legal system of each nation has its own laws or rules applicable to 

procedure. Some are mandatory and some are not25 Parties cannot conduct arbitral proceedings in a 

way that violates any mandatory rules of the seat of arbitration. It is therefore imperative that parties 

observe the mandatory rules of the place where arbihation takes place to ensure that the resulting 

award would be enforceable. 

For example, the Swiss Private International Law Statute states: "1. The provisions of this chapter 

shall apply to any arbitration if the seat of the arbitral tribunal is in Switzerland and if, at the time 

when the arbitration agreement was concluded, at least, one of the parties had neither its domicile 

nor its habitual residence in Switzerland. 2. The provisions of this chapter shall not apply where the 

parties have in writing excluded its application and agreed to the exclusive application of the 

procedural pro visions of cantonal law relating to arbitmtion. i26 This article provides for a 

mandatory federal or cantonal rule and the parties must observe it without compromise. ICC Rules 

of Arbitration 1998 also acknowledges the importance of the mandatory rules of the place of 

arbitration Article 35 in particular, emphasizes that the arbitrator shall do his best to ensure that the 

p35; Guide on Drawing Up Contracts for Large Industrial Works by Economic Commission for Europe, 
Geneva, United Nations, New York, 1973 (ECE/TRADE/117), para. 45 "Determination of the Applicable 
Law", p28 
23 Fn 8, at p54 
24 Mann, F. A. "England Rejects Delocalised Contracts and Arbitration", (1984), I. C. L. Q, Volume 33, 
p 193; James Miller v. Whitworth Street Estates [ 1970] 1 All E. R. 796(H. L. ); Mann, F. A., "Lex Facit 
Arbitrum", in International Arbitration: Liber Amicorum for Martin Domke, P. Sanders edn, 1967, p 157 
25 Section 4,12,13,24, and 26 of the English Arbitration Act 1996 
26 Article 176(1)(2) of Swiss Private International Law Statute 
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award is enforceable under the law. 27 

On the other hand, it should be pointed out that most national arbitration statutes provide some 

grounds for setting aside awards made within their terrj, 28 The New York Convention permits 

refusal of an application for enforcement if an award has been set aside or suspended by a competent 

authority of the country in which the award was made. 29 Enforceability of the award is greatly 

influenced by the mandatory rules of the place of the award, at least to the extent that they reflect the 

related public policy. 30 

4.5 Mandatory Rules of Law in Various Principles 

It has become an important trend for modem arbitration law to pay minimal attention to the 

mandatory rules of law regarding the arbitral procedure, and to adopt the principle of party 

autonomy. 31 Even so, each state still maintains some mandatory nales, which refer directly to the 

conduct of the international commercial arbitration. Hence, this section studies the issues of 

independent and impartial rule of the arbitrators, equality principle of the parties, and rule of due 

4.5.1 The Principle of Independence and Impartiality 

This section shall seek to discuss the principle of independence and impartiality of arbitrators. We 

shall also examine the issues that arise when an arbitrator is challenged, where ciivwr stances exist 

that give rise to justifiable doubts as to the arbitrator's impartiality or independence. 

27 Born, Gary B., International Arbitration and Forum Selection Agreements: Drafting and Enforcing, 
2006, p 180 
29 Craig, Park and Paulsson, International Chamber of Commerce Arbitration, 3rd edn, 2000, p499-500 
29 Article V(1)(e) of the New York Convention 
30 Von Hoffmann, "Internationally Mandatory Rules of Law before Arbitral Tribunals" in Acts of State 
and Arbitration, Karl-Heinz Böckstiegel edn, 1997, p9 
31 Mantilla-Serrano, Fernando, "Towards a Transnational Procedural Public Policy", (2004), Arbitration 
International, Volume 20, No. 4, p336 
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Some scholars opine that arbitrators should be independent and impartial when conducting an 

arbitration. They also submit that independence and impartiality are synonyms, describing the same 

phenomenon. In other words independence and impartiality are two ways of looking at the same 

matter. Hence, it is not surprising that given the same facts, the result of a challenge based on 

independence and one based on impartiality are likely to be the same. 32 

On the contrary, another scholar has submitted that the relationship between independence and 

impartiality is that of alternative concepts. 33 It is also believed that independence may be a broader 

concept, which refers to the existence of connections between the arbitrator and any of the parties, 

while impartiality refers to the need to hold an open mind and complete exclusion of preconceived 

or biased notions. Actually, an arbitrator could approach a case with a completely open mind but still 

not be independent as a consequence of a connection with one of the parties. 34 On the other hand, 

the concept of independence and impartiality might overlap in some situations, while in other 

situations they might tow parallel lines. Equally, an arbitrator may not have any connections 

whatsoever to the parties but is inclined to one party or one line of reasoning and therefore not be 

im 35 

The French courts addressed the general requirement of independence in the case of Consorts Ury 

u S. A. des Galeries Lafayette. 36 The Cour de cassation had held that "an Independent mind is 

indispensable in the exercise of judicial power, whatever the source of that power may be, [and it is] 

one of the essential qualities of an arbitrator. "37 The Paris Court of Appeals reiterated this statement 

32 Koch, Christopher, "Standards and Procedures for Disqualifying Arbitrators", (2003), Journal of 
International Arbitration, Volume 20, No. 4, p332 
33 Gearing, Matthew, "A Judge in His Own Cause?: Actual or Unconscious Bias of Arbitrators", (2000), 
International Arbitration Law Review, p50 
34 Ibid 
3s Ibid 
36 Consorts Ury v. S. A. des Galeries Lafayette, Cass. 2e civ., Apr. 13,1972, JCP, Edn G., Pt. II, No. 17,189 
(1972) Cited by Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard Gaillard 
Goldman on International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p562. This case 
had originated from a domestic arbitration. 
37 Cass. 2e civ., Apr. 13,1972, Consorts Ury v. S. A. des Galeries Lafayette, JCP, Edn G., Pt. II, No. 17,189 
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in several judgments concerning international arbitration, 38 and the requirement and qualities of an 

independent mind has been extolled in several cases? 

It is believed that arbitrators must be and remain impartial and independent However even 

though an independent arbitrator may be impartial in most cases, it is still probable that the parties 

might not be treated with equality. In other words, it is also possible for an independent arbitrator to 

be partial towards to one of the parr ies. 4° 

For instance, in the English case of Catalina (Owners) v Norma (Owners), 41 the arbitrator's 

impartiality was questioned when he, referring to the two Norwegians who had given evidence, had 

unwittingly said in public that both of the witness were not Italians; that Italians were mostly liars in 

such cases and would say anything to suit their book. And that the same applied to the Portuguese. 

As Section 24(lXa) of the English Arbitration act 1996 provides that any circumstances give rise to 

justifiable doubt as to arbitrator's impartiality enables the parties to apply to the courts to remove the 

arbitrator. 

(1972), and P. Level's note; Dalloz, Jur. 2 (1973), and J. Robert's note; 1975 REV. ARB. 235, and E. 
Loquin's note Cited by Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard 
Gaillard Goldman on International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p562 
38 CA Paris, Dec. 12,1996, Commercial Agraria Hermanos Lucena v. Transgrain France, 1998 REV. ARB. 
699, and observations by D. Bureau Cited by Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, 
Fouchard Gaillard Goldman on International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, 
p562 
9 TGI Paris, ref., Sept. 21,1989, La Belle Creole S. A. v. The Gemtel Partnership, 1990 REV. ARB. 176, 

2d decision, and P. Kahn's note; Cass. 2e civ., Nov. 8,1989, Editions Medicafrique v. Le Concours 
medical, No. 88-18.035, unpublished Cited by Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, 
Berthold, Fouchard Gaillard Goldman on International Commercial Arbitration, E. Gaillard & J. Savage 
edn, 1999, p562 
ao In the last version of its Rules in 1998, the LCIA provided that impartiality instead of independence 
was the appropriate test, because an arbitrator who lacked "independence" in the most limited sense 
might still be impartial. Likewise, an arbitrator who would pass the independence test might be short of 
the necessary quality of impartiality, see Fn 1, at p1-36, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26308), 
access on 17 June 2009 
41 Catalina (Owners) v. Norma (Owners) (1938) 61 Ll. L. Rep. 360 

This was a act by the claimants, the owners, master and crew of the Portuguese steamship Catalina, 
and the owners of the cargo, for the removal of Sir William Norman Raeburn, Bart., K. C., the arbitrator 
appointed involving between the claimants and the respondents, the owners of the Norwegian motor 
vessel Norma , regarding a collision between those vessels near Ushant on Sept. 28,1937, by the reason 
that he had misconduct himself by acting not fairly and short of impartiality between the parties. 
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It would be contrary to the principle of natural justice, if there is no mandatory rule of impartiality 

to enable parties and the process check the excesses of this sort exhibited by arbitrator when they 

harbor such prejudices. 42 Article 9(1) of the Swiss Rules of International Arbitration apart from 

providing for rules on "independence" also addresses 'impartiality, , 43 It provides that "all 

arbitrators conducting an arbitration under these Rules shall be and remain at all times impartial and 

independent of the parties. " Article 10 provides fu ther that "any arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator's impartiality or 

independence. " 

4.5.2 The Rights of Party to Present His Case 

The requirement that a party be given the opportunity to present his case is not only to provide 

parties the right to express their side of the case, but also for the arbitrator to listen, value and evaluate 

these statements, and to give parties the opportunity to submit and admit to the evidences. This 

principle has been established in the arbitration law of various states. For example, Section 1042 of 

the German Code of Civil Procedure provides that "the parties shall be treated with equality and 

each party shall be given a full opportunity of presenting his case. " Similarly, Section 33 (1 (a) of the 

English Arbitration Act 1996, also provides that arbitrators must act fairly and impartially between 

the parties, giving each party a reasonable opportunity of putting his case forward and dealing with 

that of his opponent Furthermore, the tribunal shall choose procedures suitable for the situations of 

the particular case, preventing unnecessary delay or expense, in order to provide an impartial means 

for dealing with the matters brought before them The tribunal is under an obligation to observe 

this general obligation in conducting the arbitral proceedings, in its determinations on matters of 

42 Ibid 
43 Scherer, Matthias, "New Rules on International Arbitration in Switzerland", (2004), International 
Arbitration Law Review, Volume 7, No. 4, p121 
" Section 1(b) of the English Arbitration Act 1996 
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procedure and evidence and in the exercise of all other powers conferred on it45 

The questions as to whether the parties had been given equal opportunities to present their cases, 

or had ample opportunity to submit and admit evidence have been dealt with in many cases. For 

example, in Rice Trading (Guyana) Ltd. v. Nidera Handelscompagnie B, 46 the Court of Appeal of 

The Hague on April 28,1999 held that failure to give any party the opportunity to present its opinion 

in an oral or written statement in response to the latest document supplied by the other party, will 

result in a violation of the basic right of the parties in the arbitral proceedings; which is a matter of 

public policy. 47 

On the other hand, there are some cases that have taken different view of the matter. 48 For 

instance, in the case of Generica v. Phaamaceutical Basics, 49 the dispute had arisen from a final 

arbitral award issued in August 1995 by an arbitrator of the International Court of Arbitration. The 

award concluded that Pharmaceutical Basics, Inc. ("PBI") had breached and repudiated its contract 

with Generics Limited ("Generica"), and caused great damage to Generica. In the district court, 

Generics filed a petition for an order confirming the foreign arbitral award and for judgment on the 

confirmed order. PBI responded with a cross-petition to set aside the award arguing that the award 

may not be enforced under Article V of the New York Convention. The district court issued a final 

judgment confirming the award and denying PBrs cross-petition. 

However, the district court rejected the application to review the fact finding of the arbitrator, but 

stated that it was sufficient to review the issue of exclusion of evidence, and that the court would find 

that the court had not deprived PBI of a fair hearing. It concluded that PBI had sufficient opportunity 

45 Section 2 of the English Arbitration Act 1996 
46 Rice Trading (Guyana) Ltd v. Nidera Handelscompagnie By, Yearbook XXIII (1998) p731-734 
(Netherlands no. 24) 
47 Ibid 
48 For example, Generical Limited, Plaintiff-Appellee, v. Pharmaceutical Basics, Inc., United States 
Court of Appeals for the Seventh Circuit, September 29,1997,125 F. 3d 1123; Moscow District Court 
Paul Wurth v. V/O Tyazfpromexpoert, May 24 1996 
49 Generical Limited, Plaintiff-Appellee, Appellee, v. Pharmaceutical Basics, Inc., United States Court of Appeals 
for the Seventh Circuit, September 29,1997,125 F. 3d 1123 
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to present its case for the fact that the arbitrator clearly denied reliance on Hynds' direct testimony 

and thereby discarded PBrs need to elicit further evidence from Hynds. The district court confirmed 

the award and made a judgment in favor of Generica, and against PBI. PBI went further, and 

appealed to the U. S. Court of Appeals (7th Cir), which was of the opinion that the arbitrator should 

have provided each party adequate opportunity to submit evidence and present its case in the arbitral 

proceedings. It would violate the rule of due process if the party had proved at the review the 

exclusion of evidence by an arbitrator, had caused an unfair result It may be concluded that the 

arbitrator did not overuse his discretion in making this evidentiary ruling. The arbitrator had before 

him sufficient evidence upon which to determine the dispute, and measured the contradictory 

evidence and determined that PBI had breached the Agreement. 

Equal opportunity to present the case means the arbitral tribunal must provide the parties with the 

available opportunity to present their case to give the assurance that the arbitral award was made 

subject the fair treatment of the parties. However, if the arbitral tribunal had given the respondent 

proper and adequate notice, but the respondent had not presented himself in the arbitration nor 

participated fully in it, then the act of the respondent is deemed to constitute a waiver of his 

opportunity/right to present his case. In this case, the arbitral tribunal may disregard the refusal to 

participate in the arbitration by the party and consider the hearing unnecessary. Under the New York 

Convention, such an arbitral award can be recognized and enforced too. 5o 

In the case of Biotronik v Medford Medical Company/' which was decided by the United States 

District Court in New Jersey, the American respondent had been invited to Switzerland to participate 

in the arbitration, to be conducted under the Arbitration Rules of the International Chamber of 

Commerce. However, the respondent did not take part in the arbitration. The arbitral tribunal railed in 

50 Van den Berg, A. J., The New York Arbitration Convention of 1958 Towards a Uniform Judicial 
Interpretation, 1981, p306 
S' Biotronik v. Medford Medical Company, U. S. Yearbook Commercial Arbitration, P. Sanders edn, 
Volume II, 1977, p250 
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favor of the claimant. While the claimant sought for an enforcement of the award, the respondent 

asserted that he was ̀  unable to present his case" in the course of arbitral proceedings. Its reason for 

being inactive in the arbitration was that one of the contracts involved the dispute as to his rights and 

liabilities, and as the commissions for sale of "pacemakers" were not yet to urinated, it could not 

settle accounts prior to end of the contract, thus preventing it from participating in the arbitration. It 

also argued that the award was fraudulent on the ground that the agreement had not been disclosed 

by the claimant to the arbitral tribunal. The Court however rejected this submission and held that 

Article V(1)(b) of the New York Convention provided that the primary elements of due process are 

notice of the proceedings and the opportunity to be heard. When the respondent received the notice 

from the arbitrator, it should and could have presented its case before the arbitral tribunal. The covet 

deemed the respondent had misunderstood the meaning of the term of "due process. " The foregoing 

makes it clear that once the party receives the notice and does not take steps to participate in the 

arbitration (subject to he being physically able to participate in the arbitration) to present his case, he 

would be estopped from claiming that he was never given the opportunity to present his case. 

453 Equal Rights in Appointing Arbitrators 

When parties have been treated with equality and each party has been given a full opportunity of 

presenting its case, a tnastworthy tribunal is thereby established, and reduces doubts as to the 

arbitrator's impartiality and the likelihood of disputes arising from such issues. The equality of 

parties before the arbitral body is therefore a very important factor for the legitimate conduct of the 

arbitml proceeding. 

Some countries have provided relevant regulations of mandatory rules on the equal rights for the 

parties to appoint arbitrators. For example, under Section 1034 (2) of the Genpan Code of Civil 

Procedure, it is provided that "If the arbitration anent grants preponderant rights to one party 

with regard to the composition of the arbitral tribunal which place the other party at a disadvantage, 
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that other party may request the court to appoint the arbitrator or arbitrators in deviation from the 

nomination made, or from the agreed nomination procedure. " 

Similarly, Article 1028 of Netherlands Arbitration Act, Code of Civil Procedure provides: "If the 

arbitration agreement gives one of the parties a privileged position with regard to the appointment of 

the arbitrator or arbitrators, the other party may, despite the method of appointment laid down in that 

agreement, request the President of the District Covet within one month after the commencement of 

the arbitration to appoint the arbitrator or arbitrators. The other party shall be given an opportunity to 

be heard. The provisions of Article 1027(4) shall apply accordingly. " 

Again, the International Chamber of Commerce (ICC) has provided under Article 8(3)(4) of its 

Rules ofArbitrration that: 

"Where the parties have agreed that the dispute shall be settled by a sole arbitrator, they may, by 

agreement, nominate the sole arbitrator for confirmation. If the parties fail to nominate a sole 

arbitrator within 30 days from the date when the Claimant's Request for Arbitration has been 

received by the other party, or within such additional time as may be allowed by the Secretariat, 

the sole arbitrator shall be appointed by the CoMt. 52 Where the dispute is to be referred to three 

arbitrators, each party shall nominate in the Request and the Answer, respectively, one arbitrator 

for confirmation. If a party fails to nominate an arbitrator, the appointment shall be made by the 

Court. The third arbitrator, who will act as chairman of the Arbitral Tribunal, shall be appointed by 

the Court, unless the parties have agreed upon another procedure for such appointment"53 

4.5.4 Proper Notice to the Parties 

Where the parties do not receive proper notice of arbittal proceedings, they will lose the 

52 Article 8(3) of ICC Rules of Arbitration, 1998 
53 Article 8(4) of ICC Rules of Arbitration, 1998 
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opportunity to present their case, and therefore be disadvantaged in the proceedings. Thus, in order 

to render a fair and just award, it is necessary for the arbitraiors to give each party a proper notice of 

the pending or instituted arbitration. 

The use of the word "proper" in `proper notice" may be construed to mean sufficient notice of the 

appointment of arbitrator(s) or the notice of the proceedings must be given to each party . 
54 In Press 

Office SA, Mexico, 55 the respondents claimed the notice of the arbitral proceedings under the 

Arbitration Rules of International Chamber of Commerce and American Arbitration Association 

was given by mail, violated the Article 605 of No. IV of Mexican Code of Civil Procedure, because 

in accordance with that provision, the notice of the first summon must be delivered to the respondent 

in person, which is a regulation of public policy importance. However, the court rejected the 

objection of the respondent, and referred to Article V(1 Xd) of the New York Convention. It held that 

inserting an arbitral clause in the contract, implied an intention to waive the provision of Article 605 

No IV of the Mexican Code of Civil Procedure. 

Three issues are readily of significance in this case. Firstly, the Court had held that the requirement 

of notice under the Convention is not necessarily fulfilled by following a specific official form, but is 

satisfied by using whatever means that conforms with the method of notification agreed to by the 

parties. Secondly, the Cotes regard the question of due process under Article V(l )(b) as being part 

of public policy. Finally, the decision implies the application of the distinction between domestic and 

international public policy, which is remarkable for courts in Latin America. The Mexican court in 

that case obviously deemed the requirement of ̀ proper notice" was satisfied by just complying with 

the agreement concluded between the parties and not necessarily having any special or formal 

notice. 

54 Ibid at p303 
ss Presse ice S. A. v. Centro Editorial Hoy S. A. (Mexico no. 1) Tribunal Superior de Justicia, 18t' Civil 
Court of First Insurance of Mexico, D. F. February 24,1977 
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4.6 The Notion of Public Policy 

Public policy is a commonly recognized concept of law in private international law The concept 

`public order" or "ordre public" is used mainly in civil law countries, while "public policy" is used 

in common law countnes. In general, the meaning and extent of these concepts are not exactly the 

same. The concept "orb public" in civil law countries has a broader dimension than "Public 

policy" in common law countries. However in the process of getting more civil law countries to 

accept the notion of international public policy, the distinction between the concepts of "ordre 

public" and "public policy" has almost disappeared. In many circumstances, the concepts are used 

interchangeably to mean the same thing. 56 

Many scholars have attempted to produce an aff nnative definition of public policy. However 

public policy has proved to be an ambiguous phenomenon, thereby defying an exact and universal 

definition in some quarters, it has been described as "one of the most elusive and divergent notions 

in the world of juridical science. "57 

This difficulty is heightened because public policy has the tendency to vary or change according 

to time, circumstance and place. It usually mirrors the distinctive customs, ethos and habits and the 

concept of ethics and mortality of any society. Thereby it is very difficult to arrive at an objective 

criterion. 58 

The common law definition of public policy which has received massive judicial support was 

again recognized in Egerton v Brownlow59 where the English House of Lords in 1853 defined the 

concept as "that principle of law which holds that no subject can lawfully do that which has a 

56 Fn 50, at p359 
57 De Enterria, J. G., "The Role of Public Policy in International Commercial Arbitration", (1990), 
Law and Policy in International Business, Volume 21, p401 
58 Lew, Julian D. M., Applicable Law in International Commercial Arbitration :A Study in Commercial 
Arbitration Awards, 1978, p532 
59 Egerton v. Brownlow 10 E. R. 359; (1853) 4 H. L. Cas. l 
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tendency to be injurious to the public, or against the public good. " Again, given the ambiguous 

nature the concept, it has also been notoriously described as "a very unruly horse and when once you 

get astride it you never know where it will carry you. "60 

The definition of public policy most f equently cited is that rendered by Judge Joseph Smith in 

Parsons & Whittemore, 61 in which he stated that enforcement of a foreign arbitral award may be 

denied on public policy grounds "only where enforcement would violate the forum state's most 

basic notions of morality and justice. "62 This definition demonstrates the basic economic, legal, 

moral, political, religious and social standards of every state or extra national community . 
63 Again, 

in using the term "public policy, " one scholar further stated that those moral, social or economic 

considerations which are applied by courts as the reasons for refusing enforcement of an domestic or 

foreign arbitral award. 

In general, public policy is one traditional reason for the refusal of enforcement of foreign arbitral 

awards, foreign judgments, as well as the application of a foreign law A public policy provision can 

be found in almost every international convention or treaty relating to these matters. Its function is 

basically to be the guardian of the "f ndamental moral convictions or policies of the forum. " Article 

V(2)(b) of the New York Convention provides that, if the recognition or enforcement of an arbitral 

award violates the public policy of the enforcing country, the recognition or enforcement of the 

award may be refused. Furthermore, as we shall see in Chapter 5, the public policy cannot be 

overridden or suppressed by the principle of party autonomy in the arbitral process. In other words, 

60 Richardson v. Mellish (1824) 2 Bingham 229; 130 E. R. 294 
61 Parsons & Whittemore Overseas Inc. v. RAKTA, United States Court of Appeals for the Second Circuit 
December 23,1974 508 F. 2d, p969 
62 Ibid 
63 Fn 58, at p532 
64 Sheppard, Audley and Chance, Clifford, "Public Policy and the Enforcement of Arbitral awards: 
Should there be a Global Standard", (2004), Transnational Dispute Management, Volume I, Issue #01, p3, 
(http: //www. transnational-dispute-management. com/samples/freearticles/tvl -1-article_67. htm), access on 
10 February 2009 

100 



the delocalisation theory still has to confront this issiie. 65 As we shall discuss later, mandatory Hiles 

and public policy play a very important role in international commercial arbitration They both 

operate to maintain the national significance or basic interests, fundamental Hiles and the concepts of 

fairness, justice, morality, and reflect the concept and fundamental principle of politics, economics, 

society, laws, religion and so on. 66 The reason why the concept of public policy is so difficult to 

grasp is that the degree of fundamentality of moral conviction or policy is conceived differently for 

every case in the numerous StäteS. 
67 

4.7 The Role of Public Policy in International Arbitration 

4.7.1 Public Policy of the Place of Arbitration 

In general, the parties choose the place of arbitration based on considerations of neutrality and 

convenience. Usually there is no substantial link between the chosen place of arbitration and the 

parties or the underlying transaction. In most cases parties do not often take notice of the role and 

scope of the public policy of the state where the arbitration takes place at the time they agree to 

arbitrate. So it would seem unreasonable in this case to refuse the recognition and enforcement of 

arbitral award because of a conflict with the public policy of the country where the arbitration took 

place. 68 However, under the New York Convention, the recognizing and enforcing states can 

control the foreign arbitral proceeding and the enforcement of award by the reason of public 

policy. 69 Public policy is therefore the most potent ground for reffising the enforcement of a foreign 

arbit al award, foreign judgment and the application of a foreign law 

Furthennore, Article V of the New York Convention lists specific reasons providing a court with 

secondary jurisdiction grounds under which it might refuse enforcement. Contrary to the restricted 

65 Fn 3, at p558 
66 Fn 10, at p291 
67 Fn 58, at p532 
68 Article V(2)(b) of the New York Convention 
69 Ibid 
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authority of secondary jurisdiction courts to review an arbitral award, courts of primary jurisdiction 

(usually those of the place of arbitration) would have a much broader discretion to exercise in setting 

aside awards. While courts of a primary jurisdiction country may apply their domestic law in 

considering a request to set aside an arbitral award, the courts in countries of secondary jurisdiction 

may refuse to enforce it only by the reasons specified under Article V! ° 

Besides, a court ought to consider the application of public policy in two occasions. One is that 

both parties have stipulated an arbitration agreement, and that notwithstanding one of the parties 

goes ahead to take the matter before a court. In this case, the court has to determine whether the 

arbitration agreement is valid in order to conclude if the court has a jurisdiction on that issue. In 

reaching a decision, the court has to resort to their national public policy to determine whether the 

subject-matter is capable of being settled by arbitration 1 aswell the parties' capacity to enter into an 

arbitration agreement72 The other case is where a national court is requested to recognize and 

enforce a foreign award. A court must again consider the right of the parties to submit to arbitration 

and the arbitrability of the subject matter of the dispute. Furthermore, the court must consider 

whether the arbitral procedure and arbitral award violate the fundamental public policies of the 

forum, prior to determining if it should recognize and/or enforce the arbitral award. 73 

4.72 Domestic Public Policy and International Public Policy 

Domestic public policies are policies enshrined in domestic laws. International public policy is 

the type of public policy applied in courts of a certain state, and related to the recognition and 

70 Parlade, Custodio 0, "Judicial Review of Arbitral Awards: Violation of Public Policy as Ground for 
Refusing Recognition of Foreign Arbitral Award", (2008), Asian International Arbitration Journal, 
Volume 4, No. 2, p190 
" Fn 1, at p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 19 June 2009 
72 Article V(1)(a) of the New York Convention, Article 36 of the Model Law 
73 Fn 58, at p556 
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enforcement of foreign laws, judgments and arbitral awards. 74 The scope of the public policy is 

relatively narrow due to the basic character of public policy. Furthermore, its scope must be further 

limited in the international sphere; the distinction being between domestic and international public 

Policy. 

This distinction reveals that the embodiment of public policy in domestic relations is not the same 

in international relations. The incidence of issues actually falling under international public policy is 

smaller than in domestic arena. This distinction is justified when we consider divergent goals of 

75 domestic and international relations. Put differently, `not every breach of a mandatory rule of the 

host country could justify refusing recognition or enforcement of a foreign award. Such refusal is 

only justified where the award contravenes principles which are considered in the host country as 

reflecting its fimdamental convictions, or as having an absolute, universal value. "76 

This principle has been boldly adopted by Article 1502(5) of the New French Code of Civil 

Procedure which provides, that "an appeal against a decision which grants recognition or 

enforcement is available... where the recognition or enforcement is contrary to international public 

policy. "77 Some scholars have submitted that although Article V, paragraph 2(b) of the New York 

Convention is not exactly specific on this point, it is believed that the reference in this provision to 

public policy is actually a reference to the international public policy of the host jurisdiction. 78 From 

the legislative history of Article V(2)(b) of the Convention, we can however infer that the 

international public policy is different from domestic public policy. The courts also have made 

74 Pryles, Michael, "Reflections on Transnational Public Policy", (2007), Journal of International 
Arbitration, Volume 24, No. 1, p2 
73 Seriki, Hakeem, "Enforcement of Foreign Arbitral Awards and Public Policy-a Note of Caution", 
(2000), The Arbitration and Dispute Resolution Law Journal, Volume 9, p196 
76 Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fn 36, p996 
7' Hanotiau and Caprasse, "Arbitrability, Due Process, and Public Policy Under Article V of the New 
York Convention - Belgian and French Perspectives", (2008), Journal of International Arbitration, 
Volume 25, No. 6, p730 
78 Fn 76, at p996 
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distinctions. For example, in Omnizan de Traitement et de Valorisation £4 v Hilmarton Ltd, 79 laid 

down the distinction between what may be specified as international public policy, such as those 

combating fraud, comiption, drug trafficking; and domestic public policy, such as any other reasons 

on on which an English court may refuse to enforce. 

It is believed however that formulating a definition of national public policy presents a less 

cumbersome task than defining international public policy. 8' It is however important to note that 

international public policy is usually a derivative of the domestic public policy. The concept of 

domestic public policy is wider than that of international public policy. Every mandatory principle or 

conception which is mandatory in the sense of private international law should also be mandatory in 

a domestic context. 82 Public policy encompasses International public policy" in the New York 

Convention, and excludes "domestic public policy, " which is rooted in the Geneva Convention of 

1927 83 Hence, the drafters of the Convention intended to limit the scope of public policy for foreign 

arbitral awards to be controlled only by those principles and notions of public policy, which are 

related to relationships with a foreign element and not to those with merely domestic content. Due to 

the fact that the scope of domestic public policy is wider than that of international public policy, 

issues thought to be related to public policy in domestic cases are not necessarily regarded as public 

policy in international cases. sa 

The term "international public policy" contains the public policy exception similar to that in the 

conflict of laws; a foreign law will not be applied when it violates the forum's notion of fundamental 

norms. The phrase "contrary to the public policy or the award was sought 'also exists in the Geneva 

79 Omnium de Traitement et de Valorisation £4 v Hilmarton Ltd, [1999] 2 All E. R. (Comm) 146; [1999] 2 
Lloyd's Rep. 222 
80 Changaroth, Anil, "International Arbitration -A Consensus on Public Policy Defences", (2008), 
Kluwer Law International, Volume 4, Issue 2, p 157 
81 Harmathy, Attila, "New Experiences of International Arbitration", (2007), Electronic Journal of 
Comparative Law, Netherlands Comparative Law Association, Volume 11.3, p12, 
(http: //www. ejcl. org/l 13/article113-11. pdf), access on 9 July 2009 
82 Ibid 
83 Fn 50, at p361 
84 Fn 75, at p 196 
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Convention of 1927. The ECOSOC85 Draft Convention of 1955 uses "clearly incompatible with 

public policy or with fundamental principles. " In support of the notion that the provision should not 

be given an unduly broad interpretation, Working Party No. 3 suggested to restrict it to "public 

policy" alone. This restriction was approved by the Conference, which, also refused a Brazilian 

proposal to re-introduce "fundamental principles of law �86 

Although shortly after the adoption of the Convention there were some doubts as to whether the 

difference between domestic and international public policy would also apply to the issue of 

arbitrability as provided for under Article V(2Xa) of the Convention. In many court decisions that 

apply provisions of the Convention, the distinction of domestic and international public policy is 

shown either expressly or impliedly. For example, in Parsons & Whittemore Overseas Inc. v 

RAKTA'87 the United States Court of Appeals for the Second Circuit observed that: "... the 

Convention's public policy defense should be construed narrowly. Enforcement of foreign arbitral 

awards may be denied on this basis only where enforcement would violate the forum State's most 

basic notions of morality and justice. " 

Having made the above observation, the Court of Appeals refused the arguments of Overseas 

when it held: 

"In correlating ̀ national" policy with `public" policy of the United States, the appellant quite 

clearly misses the mark. To comprehend the public policy defense as a pamchial device that 

protects national political interests would seriously weaken the utility of the Convention. This 

provision was not provided to place the vagaries of international politics accothing to the nhic of 

"public policy. " Raffia, a restricted public policy doctrine was considered by the draffiers of the 

Convention and every indication shows that the United States, in agreeing to the Convention, 

85 The Economic and Social Council (ECOSOC) 
86 Fn 50, at p361-362 
87 Parsons & Whittemore Overseas Inc. v. RAKTA, United States Court of Appeals for the Second Circuit 
December 23,1974 508 F. 2d 969 
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meant to support this supranational emphasis. "88 "To refuse enforcement of this award due 

mainly to the reason that there is an argument between the United State and Egypt in recent years, 

would mean changing a defense that is expected to be of narrow scope into a major loophole in the 

mechanism of the Convention for enforcement. We have little hesitation, hence, in prohibiting the 

proposed public policy defense of Overseas. "89 

In certain other jurisdictions however, making a distinction between intemational and domestic 

public policy is not considered crucial in arbitral proceedings. In France and Germany, this 

distinction regarding the concept of public policy is non-existent in matters of domestic relations. 

Notwithstanding, the above analysis in these countries is believed to exist on an equal footing with 

domestic public policy in the sense that not only the parties are exempt from contracting out of 

relevant statutory provisions in the place where arbitration is conducted, the arbitrators too, may not 

disregard them. The distinction between these concepts is covered by Article V(2) of the Convention 

and would apply to these countries. 90 

On the other hand, some French and Swiss authors state that there also contains a third type of 

public policy, which they have chosen to call the "duly international public policy. " The Hiles of 

public policy would include basic rules of nahual law, the principles of universal justice, Jus 

cogens, 91 in public international law and the general principles of morality approved by what is 

regarded as "civilized nations. " The exact contents of this type of public policy are actually quite 

vague. To a large extent fliese rules can be seen as covered by international public policy. For this 

reason not many courts have succumbed to the ordeal of differentiating between "international 

public policy" and "hnzly international public policy. " Generally where dm is no particular 

88 J. Joseph Smith, Circuit Judge, Parsons & Whittemore Overseas Co., United States Court of Appeals 
for the Second Circuit December 23,1974 508 F. 2d 969 
89 Ibid 
90 Fn 50, at p361 
91 The Latin term for compelling law isjus cogens, which is a fundamental principle of international law. 
It has been accepted by the international community of states as a norm from which no derogation is ever 
permitted. 
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regulation made under the New York Convention, this distinction will not be adopted. 92 

In France and Gemmmy, the courts have repeatedly held that in the case of a foreign award not 

every violation of mandatory provisions of German law would constitute an infringement of public 

policy; they accept the violation of public policy in "extreme cases only. "93 Similarly, the Swiss 

courts assert that a violation of the Swiss public policy occurs only where the in-bom feeling of 

justice is hurt in an unbearable manner, where basic provisions of Swiss legal order have been 

neglected, or where the Swiss legal thinking forces prevalence over the applicable or applied law. 

Whether this case can be determined solely on the facts of one case, to establishing when foreign 

decisions are to be enforced, the scope of public policy is narrower than in the case of a direct 

application of Swiss law, 94 The Court of Appeal of the Canton Geneva cited with approval a dictum 

from the Swiss Federal Supreme Court, laid down in an earlier decision on the Geneva Convention 

of 1927, had noted: 

"The extent of the exception of Swiss public order is more restrictive in respect of the recognition 

and enforcement of foreign awards than in respect of the application of foreign law by Swiss 

Courts. Accordingly, as far as the procedure is concerned, this limitation means that an irregularity 

in the procedure does not necessarily entail the refusal of enforcement of the foreign arbitral award, 

even if such an irregularity would imply the setting aside of an award made in Switzerland There 

must be a violation of fundamental principles of the Swiss legal order, hurting intolerably the 

feeling of justice ... This exception of public order should not be twisted in order to avoid 

application of international conventions which are signed by Switzerland and which form part of 

Swiss law This would ultimately lead to the exclusion of application of Swiss law. In the final 

analysis, it should not lead to a violation of a Convention, the purpose of which is precisely to 

92 Fn 50, at p361 
93 Ibid at p365 
94 Ibid 
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recognize the existence of different legal systems and to coordinate them. "95 

4.8 Mandatory Rules and Public Policy of the Enforcing Courts 

In exercise of jurisdiction granted them under national law, the domestic courts have the 

obligation to apply their own procedural mandatory rules. On account of the national policy and 

interests, a national court not only has the jurisdiction to agree with the parties to choose the foreign 

law or recognize and enforce foreign judgment or arbitral award, but also has a corresponding 

jurisdiction to reject the application of a foreign law as well as the enforcement of the foreign 

judgment and arbitral award pursuant to public policy considerations 96 In general, there are two 

situations that the national court needs to take into account in the application of mandatory riles and 

public policy in international commercial arbitration. The first is that an agreement to submit to 

arbitration has been made by parties, yet one of the parties has brought the matter to the court. In this 

case, the court has to determine the validity of the arbitration agreement to determine the existence 

and extent of its jurisdiction. Thus, the court would be obliged to consider if there are any national 

mandatory rules and public policy negating the right of the parties to submit to arbitration. Apart 

from this, when the court is called upon to recognize and enforce a foreign award, it needs to 

determine whether the arbitral procedure and award are in violation of the fundamental public 

policies of the forum. 97 In addition, the court of the state where the arbitration took place has a right 

of supervision and examination over the award made in its territory in exercise of powers granted it 

under the national law. If a party dissatisfied with an arbitral award and appeals to the court to set it 

aside, the court needs to consider the applicability of mandatory rules and public policy too 98 

95 Cour de Justice (1 S` Section) of the Canton Geneva, September 17,1976 
96 Chukwumerije, 0., Choice ofLaw in International Commercial Arbitration, l s` edn (USA, Quorum 
Books, 1994), p 181-182 
97 Article V(2)(b) of the New York Convention 
98 Article V(1) (e) of the New York Convention 
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It has been argued that the mandatory Hiles of the expected place of enforcement of an award 

should be applied99 This is based on the assuunption that the courts of the place where enforcement 

is sought will evaluate the award by the standards of their own public policy for its recognition. It 

becomes imperative therefore that an arbitrator should not make an award which violates the 

mandatory rules that are part of the public policy of the state, where enforcement of an award may 

be sot1OO For this reason, Professor Mayer has suggested that arbitrators should pay attention to 

the fuhue of their awl, and should always take into cognizance the mandatory riles of the place(s) 

where enforcement may be sought. If these have not been applied by them, the award may suffer 

unenfomeability in the country of enforcement it usually turns out that such a country is the one, or 

at least one of many, which may exercise an actual control over the situation; so it will not be 

advisable neglect whatever legal contribution it may have to the validity of the award. 101 In his 

words: "Although arbitrators are neither guardians of the public order nor invested by the State with 

mission of applying its mandatory rules, they ought nevertheless have an incentive to do so out of a 

sense of duty to the survival of international arbitration as an institution "102 

One scholar has stated that an arbitrator should consider whether there will be problems in the 

application or violation of rules of domestic public policy or of mandatory rules of the enforcing 

state. In other words, the arbitrator should always be minded of the issue of the effectiveness of his 

decisions. This principle was expressed in Article 26 of ICC Rules of Arbitration, 103 and the ICC 

interim award made on September 23, where the arbitrators made were of the opinion that: 

"... the tribunal will, however, make every effort to make sure that the award is enforceable at law. 

9 Fn 58, at p537: "An arbitrator must ensure that his award does not offend the national public policy of 
the place where enforcement is sought" 
10° Fn 8, at p59 
'0' Fn 18, at p284 
102 Fn 3, at p568 
103 This provision reads as follows: "In all matters not expressly provided for in these Rules, the 
International Court of Arbitration and the arbitrator shall act in the spirit of these rules and shall make 
every effort to make sure that the award is enforceable at law. " 
104 Interim Award of September 23 1982 in No. 413 1, Yearbook, Vol. IX, 1984, p134 
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To this end, it will assure itself that the solution it adopts is compatible with international public 

policy, in particular, in France [the country where the award was to be enforced] "1 05 

Furthermore, most national arbitration statutes lay down reasons to set aside awards made within 

their territory106 The issue of enforceability should therefore always take into cognizance the 

mandatory rules of the place of arbitration, at least to the extent that they reflect the relevant public 

policy. Some have argued that since the applicability of the New York Convention is merely 

discretionary, party autonomy should take priority when the two conflict or their equities are 

equal lo7 However, where the procedural mandatory rules are concerned, this makes little sense. 

Especially when we consider that with widespread adoption of the Model Law, ' 08 many states 

would have the same mandatory procedural rules governing the practice of arbitration. If an award 

violates such a mandatory rile at the seat, jurisdictions that have adopted the Model Law are most 

unlikely to enforce such an arbitral award 109 

As far as the issue of public policy in the enforcing states goes, the recognition and enforcement of 

the award may be refused, if the award has been set aside or suspended by a competent authority of 

the country in which, or according to the law under which, that award was made. 110 In another 

respect, the enforcing state has the power to determine whether the award can be enforced, and in so 

doing choose to consider or neglect the feelings of the state where the award was rendered. In other 

words, according to the New York Convention, an award should comply with both public policies of 

the state in which the award was made and (in principle) the state in which the award seeks its 

105 Hochstrasser, Daniel, "Choice of Law and "Foreign" Mandatory Rules in International Arbitration", 
(1994), Journal of International Arbitration, Volume 11, No. 1, p69-70 
106 Craig, Park and Paulsson, International Chamber of Commerce Arbitration, 3'' edn, 2000, p499-500 
107 Schöldström, Patrik, The Arbitrator's Mandate: A Comparative Study of Relationships in Commercial 
Arbitration under the Laws of England, Germany, Sweden and Switzerland, 1998, p290 
108 Legislation based upon the Model Law has been enacted in 50 countries: see UNCITRAL, Status of 
the Model Law on International Commercial Arbitration (2005), (http: //www. uncitral. org/ 
uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status. html> at 1 October 2005. 
109 Barraclough, Andrew and Waincymer, Jeff, "Mandatory Rules of Law In International Commercial 
Arbitration", 2005), Melbourne Journal of International Law, Volume 6, No. 2, p13, 
(http: //www. austlii. edu. au/au/joumals/MelbJIL/2005/9. html), access on 8 May 2009 
10 Article V(2)(b) of the New York Convention 
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enforcement, so as to ensure the contracting state will recognize and enforce it accordingly. 111 For 

this reason, it would be unrealistic, for the parties to concern themselves only with the law and public 

policies of the enforcing courts. Although the relative contracting states can apply the public policy 

defense available under the legal system of New York Convention, the national court cannot exercise 

this right without limitations. Article 1(2)(e) of the 1927 Geneva Convention provides that an award 

will be enforced if "the recognition or enforcement of the award is not contrary to the public policy 

or to the principles of the law of the country in which it is sought to be relied upon. "' 12 This is 

clearly different from Article V(2)(b) of the New York Convention, which provides: "Recognition 

and enforcement of an arbitral award may also be refused, if the competent authority in the country 

where recognition and enforcement is sought finds that: the award would be contrary to the public 

policy of that country. "' 13 

It is believed that because the 1927 Geneva Convention utilizes "the public policy or the 

principles of the law of the country, " but the New York Convention only uses ̀public policy. " It is 

clear that the scope of application of the New York Convention is narrower. Besides, the scope of 

application of "public policy" is different from that of "the principles of the law of the country. " 

However, the New York Convention has already waived the content of "the principles of the law of 

the country. " Consequently, the narrow interpretation of public policy exception is concerned with 

situations of direct infringement of the public policy and will not avail where the notion of public 

policy merely is raised, without more. ' 14 A similar provision exists under Article 36(1 )(bxii) of the 

UNCTTRAL Model Law, lls and it empowers the courts to refuse recognition and enforcement by 

"' Article V of the New York Convention 
112 Article I (e) of the Geneva Convention 1927 
113 Article 36(1)(b) of the UNCITRAL Model Law follows the New York Convention 24 I. L. M. 1302 
(1985) 
14 Fn 77, at p730 
15 UNCITRAL Model Law on International Commercial Arbitration, U. N. Doc. A/40/17, Annex I, 
adopted by the United Nations Commission on International Trade Law on June 21,1985,24 I. L. M. 1302 
(1985) [hereinafter "UNCITRAL Model Law"]. Article 28(2) provides that where the parties did not 
designate the applicable law, "the arbitral tribunal shall apply the law determined by the conflict of laws 

rules which it considers applicable. " This would require reference to choice-of-law rules. In contrast, the 
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reason of public policy. 116 Again, although under the Model Law an award may be set aside by a 

court of the seat of arbitration if the award violates the public policy of the fonjm, 117 it is improbable 

that mandatory riles of the seat will be violated in arbitrations which do not have a relationship with 

the seat except for the location, unless the mandatory mies are of the "universal" type. 11 s 

Furthermore, the English Arbitration Act 1996 also provides for the acknowledgment or 

enforcement of a New York Convention award which may be rejected if "it would be contrary to 

public policy to distinguish or implement the award. "t 19 

On the other hand, aiguments based on public policy have frequently failed when it involved the 

enforcement of foreign arbitral awards. The reason is that international public policy is narrowly 

construed. In Dalmia Dairy Industries v Notional Bank of Pakistan, 120 an ICC arbitration award 

made in Switzerland ordered the defendant to pay sums to the plaintiff in India under the original 

party agreement The defendant raised two points regarding public policy. Firstly, the enforcement of 

the award would violate public policy on the basis that, in order to abide by the award, the defendant, 

a bank incorporated in Pakistan, would have to carry out acts which were illegal under Pakistani law, 

namely the transfer of foreign exchange from Pakistan to India. This dispute was affected by the act 

required to be done, where the contract and the award were concerned. Payment was to be made in 

India, not Pakistan; and under Indian law the payment was legal. Secondly, the defendant argued that 

it violated the public policy to enforce an award between persons who are nationals of foreign states 

International Chamber of Commerce Rules of Arbitration, January 1,1998 [hereinafter "ICC Rules"] 
stipulate in Article 17(1) that in the absence of an agreement between the parties as to the applicable law 
"the Arbitral Tribunal shall apply the rules of law which it determines to be appropriate. " This would 
enable arbitrators to directly select the applicable law, by-passing choice-of-law rules. 
116 Fn 74, at p6 
117 Article 34(2)(bXii) of the Model Law 
118 Nygh, Peter Edward, Autonomy in international contracts, 1999, p228-229, 
(http: //books. google. com. tw/books? id=MQZ 1 tc6ifyUC&pg=PA228&lpg=PA228&dq=mandatory+rules, 
+place+of+arbitration&source=bl&ots=Cg-dlO-fiC&sig=RkfFVOkKfp61 Iie2jXosMh5 WiXI&hl=zh-TW 
&ei=gFUCSvraCZeGkAWequjfBA&sa=X&oi=book result&ct--Tesult&resnum=3#PPA229, M 1), access 
on 7 May 2009 
119 Section 103(3) of the Geneva Convention awards are governed by s. 99 of the 1996 Act and 
Part II of the Arbitration Act 1950 including Section 37, which provides that "enforcement thereof 
must not be contrary to the public policy or the law of England. " 
120 Dalmia Dairy Industries v National Bank of Pakistan [ 1978] 2 Lloyd's Rep. 223 
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who are at war with each other. The Court of Appeal rejected this argtunent, because there was no 

reason why the enforcement of an award in a private dispute should contravene public Policy. 121 

Similarly, in Deutsche Schachtbau-und Taefbohr-Gesellschcft MB. K Respondents v Shell 

International Peimlewn Co. Ltd (Trading as Shell International Trading Co. ) Appellants, ' 22 the 

plaintiffs and the defendants, both foreign companies, entered into an agreement in 1976, for the 

exploration of oil in the state of R'As al-Khaimah. A clause in the agreement provided for the 

resolution of all disputes by arbitrators appointed in Geneva according to the rules of the 

International Chamber of Commerce. In March 1979, the plaintiffs submitted a dispute to 

arbitration in Geneva according to that clause, and a substantial award was made in favour of the 

plaintiffs. In April 1979 the defendants began proceedings in a court in R'As al-Khaimah and 

received rescission of the whole agreement and damages by the reason of misrepresentation. 

Neither of the parties participated in any part of the proceedings instituted by the other, and both 

the award and the judgment remained unenforced. The issue here was whether it would be 

contrary to public policy to enforce a foreign award under an agreement which had conferred 

on the arbitrators the power to choose the applicable law and they had chosen "internationally 

accepted principles of law governing contractual relations. " The Court of Appeal held that public 

policy did not prevent the enforcement of an award reached under a law determined under a 

procedure agreed upon between the parties. 123 Commenting on this case, Sir John Donaldson 

M. R raised the issue of the potency of public policy as a reason for refusing enforcement of an 

award under Section 5(3) of the Arbitration Act 1975: "Considerations of public policy can never 

be exhaustively defined, but they should be approached with extreme caution.... It has to be 

shown that there is some element of illegality or that the enforcement of the award would be 

121 Fn 75, at p 192-207 
122 Deutsche Schachtbau-und Tiefbohr-Gesellschaft M. B. H. Respondents v Shell International Petroleum 
Co. Ltd. (Trading as Shell International Trading Co. ) Appellants, House of Lords, [1988] 3 W. L. R. 230, 
[1990] 1 A. C. 295 
123 Fn 75, at p195 
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clearly injurious to the public good or, possibly, that enforcement would be wholly offensive to the 

ordinary reasonable and fully informed member of the public on whose behalf the powers of the 

state are exercised. " 24 

4.9 Conclusion 

It has been accepted internationally that in accordance with the principle of party autonomy, the 

parties are fire to choose the law applicable to pmcedure. 125 However, if the choice of law of the 

parties has not been properly tailored, it may violate the mandatory rules and public policy of the 

state. 

For this reason, the parties' f eedom to choose the procedural law should be subject to the 

mandatory rules and public policy of the state. In other words, every state will impose its own 

standard of "due process" which is likely to differ from country to country. 126 These mandatory 

rules and public policy indeed limit the scope of the exercise of party autonomy. Again every state 

has some procedural rules parties and the arbitrral tribunal must abide by, at least for those that 

guarantee the fairness of arbitral proceedings and the effective settlement of the dispute. These 

mandatory rules indeed curtail the scope ofthe exercise ofpatty autonomy. 

Furthermore, mandatory rules and public policy exist as a mechanism for balancing the exercise 

of party autonomy with the governance provided by the national legal system; it constitutes the basic 

standard of the social structure and legal foundation of every state. 127 In this situation, when there is 

a suit before the domestic court seeking recognition and enforcement of a foreign award, the court 

must examine the arbitial procedure and the award to detmnine whether they violate the 

124 Deutsche Schachtbau-und Tief bohrgesellschafl MBH v Shell International Petroleum Co. Ltd. 
(Trading as Shell International Trading Co. ) Appellants, House of Lords, [1988] 3 W. L. R. 230, [1990] 1 
A. C. 295 
125 Fn 58, at p87 
126 Fn 3, at p429 
127 Fn 10, at p291 
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fundamental policy of the place of court and then decide whether or not to recognize and enforce 

such an award. 128 In the meantime, the courts of the country where the arbitration took place, in 

pursuance of powers granted under their national legal system have the jurisdiction to supervise and 

examine the arbitral awards. If the party takes objection to the award and appeals to the court to set 

aside that award, the court has to take into account the mandatory rules and public policy 129 

Arbitrators are generally bound to apply the mandatory mies and public policy of the seat of 

arbitration, in order to make a valid award and to perfect the expectations and wishes of the 

parfies130 

Though these legislations may not be the same in each state, they nonetheless manage to establish 

a standard, from which some efficiency can be achieved gradually. Thus, it would take a gradual 

process of change to resolve the difficulties inherent in the practice of international commercial 

arbitration. After all, the Arbitration Acts of many states in the international system are inclined 

towards some sort of unification. A more settled state of affairs will not be advantageous to the 

parties alone, it would also prove beneficial to the development of international commercial 

arbitration. It is actually not too late to for each state to corporately embark on such unification. This 

issue will be given more attention in Chapters 5 (Delocalisation Theory), 6 (Harmonisation of 

Arbitration) and 7 (Supranational Arbitration). This does not mean that public policy can be used 

without limitations. It should restrict its influence over arbitration to the minimum possible. Even 

though nowadays the extent to which the public policy defense can be applied is getting narrower, its 

shadow still hangs over every arbitration. We shall argue later that the courts must not turn 

themselves into an appellate arbitral tribunal when their main concern should be the enforcement of 

the award. It is important to maintain a balance between upholding mandatory rules, public policy, 

and offending international comity. In order to achieve this purpose and indeed the goal of the 

128 Article V(2)(b) of the New York Convention 
129 Article V of the New York Convention 
'30 Article V(l)(e), (2)(b) of the New York Convention 
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drafters of the New York Convention, the courts must deal more with international public policy and 

not domestic public policy. 
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Chapter 5 

The Delocahsation Theory 

5.1 Introduction 

We had mentioned m Chapter 3, that when it behooves on the parties to choose the procedural law 

of an international commercial arbitration, they would usually resort it to the law of the country in 

which the arbitration is held, or the lex loci arbitri. It is usually a safer option considering the 

complexities that could arise later on, especially in the area of conflict of laws. 1 The lex loci arbitri 

actually plays a very important role in international commercial arbitration. 2 The local procedural 

law however, apart from being inadequate for the standard required in international arbitration, is 

genes lly tailored for national arbitration proceedings and not considered appropriate for international 

arbitration. In other words, this solution has often produced unsatisfactory results and generally 

necessitated the development of the concept of a -national. arbitration, also known as floating or 

delocalised arbitration? which advances the possibility that arbitz 1 awards can be detached from the 

law of the country of origin and still remain enforceable. 4 The notion that the practice of international 

commercial arbitration, and the resultant awards could be separated from the law of the place in 

` Bank Mellat v Helleniki Techniki SA [1984] Q. B. 291; [198313 W. L. R. 783; [198313 All E. R. 428; 
[1983] Com. L. R. 273; (1983)133 N. L. J. 597; (1983)127 S. J. 618, CA; affirming [1983]Com. L. R. 174; 
Sapphire International Petroleum Ltd. V. The National Iranian Oil Co (1964) 13 I. C. L. Q. 1011; Saudi 
Arabia v. Aramco (1963) 27 I. L. R., p117 
2 Article V(1)(d) of the New York Convention provides that "Tire composition of the afiitral authority or the arbitral 
procedure was not in accordance with the agreement of the parties, or, failing such agreement, was not in 
accordance with the law of the country where the arbitration took place", the recognition and enforcement 
of arbitral awards will be refused. 
3 Maniruzzaman, A. F. M., "Conflict of Laws Issues in International Arbitration: Practice and Trends", 
(1993), Arbitration International, Volume 9, p371-404 
" Denationalised arbitration would have been more appealing prospect to this author if its proponents do 
not assert the legally binding character of the "a-national award". Non-binding compromise and 
conciliation have had a long and honorable place in dispute resolution. 
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which arbitration took/ takes place has become fashionable in recent times. 5 In the previous chapters, 

we had discussed several issues surrounding the procedural law, party autonomy and lex loci arbitri as 

they affect the arbit i process and resultant award However, the above issues can not be completely 

discussed without some reference to or in isolation of the delocalisation theory, because the notion of 

detaching international commercial arbitration from the control of the law of the seat has been the 

subject of much debate among practitioners and scholars of international commercial arbitration. 

The proponents of this theory state that international commercial arbitration should not be bound to 

laws of the seat of different states. 6 On the other hand opponents believe that since no principle of 

law should/can exist in a legal vacuum, it is difficult for an arbitral process to be detached from the 

legal system of the seat of arbitration. In other words, any arbitral proceeding arising from private 

contractual stipulation will/should have a national charactet7 

In this chapter therefore we shall be discussing the basic elements of the delocalisation theory. 

We shall also be concerned with the problems usually encountered with delocalised arbitrations, as 

well as its advantages. Finally, we shall also attempt to establish whether the delocalisation theory 

can be broadly accepted in the practice of international commercial arbitration, and the methods by 

which we may ameliorate the shortcomings of the theory. 

' Fn 3, at p371-404 
6 Yu, Hong-Lin and Nasir, Motassem, "Can Online Arbitration Exist Within the Traditional Arbitration 
Framework", (2003), Journal of International Arbitration, Volume 20, No. 5, p455 - 473 

Mann, F. A., "Lex Facit Arbitrum", in International Arbitration: Liber Amicorum for Martin 
Domke, P. Sanders edn, 1967, p159-161 
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5.2 The Meaning of the "Ddocahsation" Award 

In recent years, practitioners and scholars of international commercial arbitration have begun to 

look for ways in which international arbitration can properly detach from the control of law of the 

seat of arbitration without compromising the validity of the award. This school of thought proposes a 

situation where arbitration can be conducted without any element of control or restraint practiced on 

it by the law of the country where arbitration is held. 8 This is usually referned to as "delocalisation" 

or "denationalization. " The "delocalisation" theory of arbitration raises a challenge to the traditional 

"seat" theory .9 Some scholars even argue that a delocalised award may be accepted by the enforcing 

state even when it is independent from the law of the seat of arbitration. 1o They argue fu ther that in 

the absence of delocalisation, the statuses of awards can never be stable, as their validity is dependent 

on the lex loci arbitri and the law of the country where the recognition or enforcement of award is 

sought" On the other hand delocalised proceedings produce "floating awards, " and because 

floating awards do not belong to any system of municipal law, international commercial arbitration 

itself would be "t ansnational, " 'a national, " "expatriate, " "supranational" or even "de-localised. "12 

Yu, Hong-Lin, "Is the Territorial Link between Arbitration and the Country of Origin Established by 
Articles I and V(1)(e) Being Distorted by the Application of Article VII of the New York Convention", 
(2002), International Arbitration Law Review, p 198 
9 Lew, Julian D. M., Applicable Law in International Commercial Arbitration :A Study in Commercial 
Arbitration Awards, 1978, p590 
10 Redfern, A. and Hunter M, Law and Practice of International Commercial Arbitration, 4th edn, 
(London: Sweet & Maxwell Ltd., 2004), p1-53, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26303), access on 23 June 2009. See also 
Carlquist, Helena, "Party Autonomy and the Choice of Substantive Law in International Commercial 
Arbitration", (2006), Department of Law, Göteborg University, p22, 
(http: //gupea. ub. gu. se/dspace/bitstream/2077/3079/l/200656. pdf), access on 26 June 2009 
" Yu, Hong-Lin, "Total Separation of International Commercial Arbitration and National Court Regime", 
(1998), Journal of International Arbitration, Volume 15, No. 2, p 150 
12 Fn 3, at p371-404; Fn 10, atpl-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 23 June 2009 
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The delocalisation theory has its origins in the sovereign immunity doctrine. 13 The sovereign 

immunity doctrine makes states in the international system immune from the jurisdiction of courts 

in foreign states. In addition, it precludes arbitrators from applying national arbitration laws in the 

conduct of the arbitration proceedings once any of the parties involved is a state. ' 4 The case of 

Arabian American Oil Company (ARAMCO) 15 best illustrates the theory of state immunity. In 

that case, a contract was entered into between the Government of Saudi Arabia (hereinafter called 

"Saudi") and the Standard Oil Company of California on May 29,1933. When a dispute arose, the 

parties took it to arbitration in Geneva, Switzerland. The arbitrators had to decide whether to apply 

the law of the place of arbitration to the proceedings. 

To reach a decision on that issue, the tribunal had ascertained whether the arbitration proceedings 

should be governed by the procedural law of a state and whether in the circumstances the Kingdom of 

Saudi Arabia enjoyed the sovereign immunity. Arbit al tribunal concluded that the dispute was not 

between two states, but between a state party and an American company. In international law and 

relations, ' 6 every state in the international system possesses immunity derivable from its sovereignty. 

13 Chukwumerije, O. "ICSID Arbitration and Sovereign Immunity", (1990), Anglo-American L. R. Volume 19, 
p166 
4 Chukwumerije, 0., Choice ofLaw in International Commercial Arbitration, 0 edn (USA, 

Quorum Books, 1994), p90 
's The Kingdom of Saudi Arabia v. Arabian American Oil Company (Aramco) (1963) 27. I. L. R., p 117 
16 This principle of international law is emphasized in the award of April 12,1977 of Mahmassai, sole 
arbitrator in Libyan American Oil Company v. Government of the Libyan Arab Republic (1982) 62 
I. L. R. 140,178. It was indicated that even U. N. General Assembly Resolution No. 1803, dated December 
21,1962, which proclaims permanent sovereignty over natural resources, confirms the duty of states to 
respect arbitration agreements. The system of law managing the relationship of sovereign states and their 
rights and duties regarding to one another. 
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The arbitral tribunal therefore found that the arbitral procedure should not be governed by the laws 

of another state. The arbitrator held as follows: 

"The jurisdictional immunity of States excludes the possibility, for the judicial authorities of the 

country of the seat, of exercising the right of supervision and interference in all the arbitral 

proceedings which they have in certain cases. Considering the jurisdictional immunity of foreign 

States, recognized by international law in a spirit of respect for the essential dignity of sovereign 

power, the Tribunal is unable to hold that arbitral proceedings to which a sovereign State is a Party 

could be subject to the law of another State. Any interference by the later State would constitute an 

infiingement of the prerogatives of the State which is a party to the arbitration"" 

In this case, though the place of the arbitration was in Geneva, Switzerland, the arbitral tribunal 

was constrained to apply international law rather than the law of the seat of arbitration, because one 

of the parties was clothed in immunity deserving of statehood. l8 It was sufficient that one of the 

parties was a state for the proceedings to be governed by principles of international law. 

However, even under the principle of immunity from foreign sovereign authority, it is still 

possible fora state agency to submit disputes to arbitration A sovereign is bound by an agreement to 

arbitrate contractual disputes under international law, 19 Section 2(2) of UK State Immunity Act of 

" The Kingdom of Saudi Arabia v. Arabian American Oil Company (Aramco) (1963) 27. I. L. R., 
155-156 

18 Martin, Elizabeth A, A Dictionary of Law(Oxford), 4' edn, 1997, p240-241 
19 Fn 10, at p1-31, (http: //www. kluwerarbitration. com. ezproxy. st r. ac. uktarbitration/ 
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1978 provides that "a State may submit after the dispute giving rise to the proceedings has arisen or 

by a prior written agreement; but a provision in any agreement that it is to be governed by the law of 

the United Kingdom is not to be regarded as a submission. " 

Thus, some countries also refer to that legislation, and have enacted similar law, 20 Besides the 

Foreign Sovereign Immunity Act, the Australian State Immunity Act also contains similar provisions. 

The position is that when a state makes an agreement in advance to submit to arbitration, it will be 

bound by the agreement and is deemed to have waived its sovereign immunityz 1 

53 State Immunity 

State immlmity is also called sovereign immunity, which also infers jurisdictional immunity. State 

immunity is a thing of international law and manages as a request in bar to the jurisdiction of the 

national court, whereas the act of state principle is a rule of domestic law which states that the 

national court is not capable of adjudicating on the lawfulness of the sovereign acts of a foreign 

state. 22 Furthermore, soverereign immunity is based on the concept that no state may be bound by 

DocumentFrameSet. aspx? ipn=26304), access on 23 June 2009 
20 Section 4(2)(I)of the Canada, State Immunity Act, Section 10(2) of the Australia, Foreign Sovereign 
Immunity Act. 
2' This principle of international law is emphasized in the award of April 12,1977 of Mahmassai, sole 
arbitrator in Libyan American Oil Company v. Government of the Libyan Arab Republic (1982) 62 
I. L. R. 140,178.11 was indicated that even U. N. General Assembly Resolution No. 1803, dated December 
21,1962, which proclaims permanent sovereignty over natural resources, confirms the duty of states to 
respect arbitration agreements. The system of law managing the relationship of sovereign states and their 
rights and duties regarding to one another. 
22 Lauterpacht, Elihu, Greenwood, C. J., and Oppenheimer A. G., International Law Reports, 2002, p223, 
(http: //books. google. com. tw/books? id=_mutsUV Lw7gC&pg=PA223&lpg=PA223 &dq= 
The+doctrine+of+State+immunity+bars+a+national+court&source=bl&ots=GHzCBWXU3s&sig=JkQaz 
py9VmvWiwYEYaQ_Tk9C5zg&hl=zh-TW&ei=6HpBSrbSHdWMkAXQm-DvCA&sa=X&oi=book_res 
ult&ct=result&resnum=7), access on 24 June 2009 
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legal process except they voluntarily submit to it23 

State immunity is classified into absolute immunity and restricted immunity. The former means 

the immunity is given no matter whether the state's act is public or private, unless that state waives 

the immunity voluntarily. In the past, the United Kingdom insisted on absolute immunity, but 

changed this position when they acceded to the European Convention on State Immunity 1972 ("the 

ECST"). 24 The United Kingdom eventually completely abandoned the notion of absolute immunity 

when they enacted the UK State Immunity Act in 1978 25 The United States also adopted state 

absolute immunity in practice. In the early years of the 19th century, Marshall CJ's judgment in The 

Schooner Exchange was in support of this position. 26 But following the change in orientation an d 

certain other citumstances in the intemational community, the United States gradually moved away 

from the absolute immunity principle and by the enactment of the Foreign Sovereign Immunity Act 

in 1976. It firmly and decisively entrenched the principle of `, tricted immunity" in its foreign 

policy. Section 1605(a)(6) thereof, provides: 

"... the action is brought, either to enforce an agreement made by the foreign State with or for the 

23 Vishny, Paul H., "Litigating with Foreign Governments: Sovereign Immunity and the Act of State 
Doctrine", (2008), Fundamentals of International Business Transactions, ALI-ABA, p1, 
(http: //files. ali-aba. org/thumbs/datastorage/skoobesruoc/pdf/C1037-ch3O_thumb. pdf), access on 24 June 
2009 
24 Article 2 of European Convention on State Immunity 1972 provides that "A Contracting State cannot claim 
immunity from the jurisdiction of a court another Contracting State if it has undertaken to submit to the 
jurisdiction of that court either" a. by international agreement; b. by an express term contained in a contract in 
writing; or c. by an express consent given after a dispute between the parties has arisen. 
25 Under UK State Immunity Act 1978, Section 1 provides that "A State is immune from the jurisdiction of the 
courts of the united Kingdom except as provided in the following provisions of this Part of this Act. " 
(2) A court shall give effect to the immunity conferred by this section even though the State does not 
appear in the proceedings in question 
26 The Schooner Exchange, Koskenniemi, From to Utopia, 1989, p433 
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benefit of a private party to submit to arbitration all or any differences which have arisen or which 

may arise between the parties with respect to a defined legal relationship, whether contractual or 

not, concerning a subject-matter capable of settlement by arbitration under the laws of the United 

States, or to confinn an award made pursuant to such an agreement to arbitrate, if (A) the arbitration 

takes place or is authorized to take place in the United States, (B) the agreement or award is or 

may be governed by a treaty or other international agreement in force for the United States calling 

for the recognition or enforcement of arbilmi awards, (C) the underlying claim, save for the 

agreement to arbitrate, could have been brought in a United States court under this section or 

section 1607, or (D) paragraph (1) of this subsection applies. ( Section 1607 deals with 

counterclaims and paragraph(l) deals with explicit or implicit waiver of immunity. ) "27 

This amendment clarifies the position only to a limited extent, as it neglects to provide for the 

situation covering the exception to arbitrations taking place or authorized to take place in a country 

other than the United States, and where the agreanent or awards is not governed by a treaty for the 

recognition or enforcement of arbin 1 awards to which the United States is a party. Nor, on the basis 

of the case cited above, would such a case be governed by the implicit waiver provision. However, 

in the case of Ipitrade Intl, SA v Federal Republic of Nigeria 28 the district court held that an 

agreement to arbiüate outside the United States would cons thine a waiver of a foreign state's immunity 

Z' Section 1605 (a)(6) of The Foreign Sovereign Immunities Act, US, as amended in November 16.1988 
28 1pitrade Intl, SA v. Federal Republic of Nigeria 465 F. Supp. 824 (D. D. C. 1978), court enforces 
arbitral award against foreign state 
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if, according to the arbitration, the winning party(ies) seek to enforce the foreign arbitral award in the 

United States. 29 

5.4 The Restricted Immunity 

The so-called restricted immunity indicates the kind of immunity merely available to states in 

the performance of public acts; the state's private acts would still be subject to jurisdiction. The 

restrictive theory of state immunity offers foreign states immunity from jurisdiction regarding their 

`public acts" (acta jure imperii), but not from their "private acts" (acta jure gestionis), which 

includes commercial activities. The adoption of the restrictive theory requires the courts to be able 

to differentiate between sovereign acts and commercial acts. 3o 

It is the trend for international treaties to stipulate that states may not be entitled to immunity 

when it concerns commercial ventures transacted by them. For example, Article 5 of the European 

Convention on State Immunity contains such a stipulation. Howevei thea+e is still no unified international 

convention dealing with the issue of state's commercial acts. The American Foreign Sovereign 

Immunities Act 1976 (as amended in 1988) adopts the term "Commeuial activit/' and defined it thus: 

"a commercial activity' means either a regular course of commercial conductor a particular commercial 

29 Born, Gary B., International Civil Litigation in United States Courts: Commentary and Materials, 
1996, p234, (http: //books. google. com. twlbooks? id=vuOhOlgkmM4C&dq= 
International+C ivil+Litigation+in+United+States+Courts&printsec=frontcover&source=bn&hl=zh-T W& 
ei=m_RCSun5MdOWkQW8xe2WDw&sa=X&oi=book_result&ct=result&resnum=4), access on 25 June 
2009 
30 Brunnde, Kindred, and Saunders, International Law, Chiefly As Interpreted and Applied in Canada, 
2006, p305, (http: //books. google. com. tw/books? id=yCFkTkYZnIEC&printsec= 
frontcover&dq=International+Law, +Chiefly+As+Interpreted+and+Applied+in+Canada&ei=OPVCSsnn 
MIuIkASS Yj3Dg), access on 25 June 2009 
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unction or act. The commercial character of an activity shall be determined by reference to the 

nature of the course of conduct or particular transaction or act, rather than by reference to its 

purpose "3' The UK State Immunity Act 1978 equally provides "commercial transaction means: (a) 

any contract for the supply of goods or services; (b) any loan or other transaction for the provision of 

finance and any guarantee or indemnity in respect of any such transac lion or of any other financial 

obligation; and (c) any other transaction or activity (whether of a commercial, industrial, financial, 

professional or other similar character) into which a State enters or in which it engages otherwise 

than in the exereise of sovereign authority. "32 The Canadian State Immunity Act provides a 

definition of "Commercial activity" in the following terms: Commercial activity means any 

particular transaction, act or conduct or any regular course of conduct that by reason of its nature is 

of a commercial character. 33 As stated above international treaties and states' legislation have each 

supplied broad interpretations of the concept of "commercial activity" or "commercial transaction" 

in their collective attempt to nan w down the scope of state immunity, by making the criteria for 

immunity more stringent 

5.5 Immunity fiom Enforcement 

It is a commonly recognized principle that property of a foreign state shall be exempt from 

execution or seizure by the other states. This principle had received approval in Benvenuti and 

31 Section 1603 (4) of the U. S. Foreign Sovereign Immunity Act (1976, amended in 1988) 
32 Section 3 (3) of the UK State Immunity Act of 1978 
33 Section 2 of the State Immunity Act, Canada. An Act to provide for state immunity in Canadian 
Courts. 
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Bonfant Sr1.34 In 1973, Benvenuti and Bonfant Srl (hereinafter called "B&B" Company ), an Italian 

company, entered into an agreement with the government of the People's Republic of the Congo 

( hereinafter "Government" ) to set up a company to manufacture plastic bottles and produce 

mineral water. The parties had disputes concerning production and operation of the business. B&B 

Company then submitted the situation to ICSID35 for arbitration on December15,1977. The arbitral 

tribunal of ICSID made an award in favour of B&B Company after examining the circumstances of 

the dispute. It was the decision of the tribunal that the Congo Government compensates B&B 

Company for all the losses they had suffered as a result of the actions of the goverrmment. 

On its part, the Congo Government refused to honor the arbitral award, thereby, necessitating a 

further appeal by B&B Company to Paris Civil Court in France for the enforcement of the award. 

Paris Civil Court made a decision on December 23,1980 ordering a conditional exequamw6 in 

favour of B&B Company, in the following terns: "We rule that no measure of enforcement, or even 

a conservatory measure, can be taken pursuant to said award, on any assets located in France 

without our prior authorization" 
37 

The proviso was in recognition and protection of the Congolese Government's sovereign immunity 

34 Benvenuti and Bonfant Sri v The Government of the Peoples Republic of the Congo, (1993) 1. ICSID 
Report, p331-375 
35 ICSID was founded by the Convention on the Settlement of Investment Disputes between states and 
nationals of other states produced at Washington, March 18,1965. This Convention is also known as the 
ICSID Convention, and entered into force on October 14,1996. It was formed by the executive directors 
of the International Bank for Reconstruction and Development and was submitted by them to the 
governments of the member states of the Bank on March 18,1965. 
36 The award has been granted recognition. 
37 Court of appeal of Paris judgment, France, which concerns the recognition and enforcement of award 
in context of ICSID convention, I. L. M. (20) 1981, p879. 
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and covering its property with immunity from enforcement B&B Company did not however accept 

the reservation stated in the said order, because it took away teeth from the award, making it 

practically unenforceable and of no use to B&B. On January 121981, B&B took its case back to the 

Paris Civil Court, this time seeking a modification of the exequatur, and failed there too. 

B&B Company was also dissatisfied with that decision, and further appealed to the Paris Appeal 

Court, which annulled the binding condition attached to the exequatur handed down by the Paris 

Civil Court on June 21,1981. The appeal court held that in respect of the recognition and 

enforcement of an award under the Washington Convention (which contained two distinctive 

procedures for obtaining the enforcement order and real enforcement order), the enforcement order 

given by the first trial court was incapable of entering into any relative or real executive stages as a 

result of the foreign state's immunity from enforcement. 

Article 55 of the Convention had provided that nothing in Article 54 was to be construed as 

limiting the immunity from enforcement enjoyed by a foreign state. The order granting an exequatur 

for an arbitral award could not be enforced However, it constituted not of a measure of enforcement, 

but merely of a preliminary measure prior to measures of enforcement 

The judge in first instance had therefore exceeded his competence under Article 54 of the 

Convention by becoming involved in examining the question of immunity from enforcement of 

foreign states which was only relevant at the second stage, i. e. the stage of the actual enforcement of 
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the award. In addition to obtaining the enforcement order unconditionally, B&B Company also 

received a seizing order to arnest/sequesmate the funds held by the government in The Congo 

Commercial Bark The government was also dissatisfied with the ruling of the appeal court and 

appealed to the same Court for the order to be set. The Court of Appeal in Paris was of the opinion 

that the aim of ICSID was directed at the Congo Government and The Congo Commercial Bank 

was not a subsidiary organization, or a branch or an arm of the government of People's Republic of 

Congo, and therefore, not duty bound to bear any responsibility to contribute towards payment 

against that award. And on that ground, it decided to annul the seizure order held by B&B Company. 

B&B Company challenged that decision, appealing to the Court of Appeal in Pans, arguing inter 

alia that even if the foreign nationalized organization was distinct from the qualification of state's 

juridical person, it was equivalent to its country. The foreign nationalized organization should be 

regarded as a part of the relative foreign country, no matter how much or how little control foreign 

state had over such an organization. But, the Court of Appeal in Paus did not accept this reasoning 

and rejected B&B Company's appeal on July 21,1987. The Court held that the examination of the 

nature and extent of control exercised by the state over the commercial entity was not sufficient to 

treat that relived entity as a subsidiary organization of the country . The Congo Commercial Bank 

was indeed not a subsidiary o on of the People's Republic of the Congo. The Congo 

Government was the rightful debtor to B&B Company and not The Congo Commercial Bank. 
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From this case we may infer the following: obtaining an enforcement order is different from the 

actual enforcement procedure. The Court of Appeal in Paris had conclude that Article 54 of the 

Washington Convention only provided for the procedwre for obtaining enforcement, while Article 55 

had to do with the enforcement stage of the arbitral award. And the sovereign immunity issue only 

becomes relevant at the enforcement stage. 

As per the issue of the property of a state being irr mime from enforcement, the French Civil Court 

held that the funds or assets subject to/of sovereign actions or public interest enterprises could enjoy 

immunity from enforcement, yet, the funds or assets held as a result of, or pursuant to, or gotten from 

a state's business activities would not be covered by this immunity. In practice however, it could be 

rather difficult for the creditor to obtain such compelling evidence, to accurately determine the origin 

of the funds or assets involved in the range of business activities, while seeking to enforce the award. 

It appears that a real inequality exists between the sovereign state and foreign private investor. The 

private investor has to properly and carefully consider the risk of investment whenever they intend to 

enter into any sort of investment cooperation with the states, especially stetes with a poor record in 

honoring debts. 

The Congo Commercial Bank is not a subsidiary body of The People's Republic of the Congo. 

The sovereign state and its subsidiary are the only bodies that would qualify to take the responsibility 

for their debts. At the same time, even though the state exercises controlling interests in an entity, this 
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would not automatically mean such an entity is a subsidiary body on that account alone. It is clear 

from the above that the principle of party autonomy does not apply in the domestic legal 

environment, but to any non-domestic or foreign law of arbitration. It presents party autonomy as 

possessing a somewhat supranational character. 38 

The opinion of the courts expressed in ARAMCO was further given legal impetus in Texaco 10 

years later: The sole arbitrator in Texaco showed its recognition of state's sovereignty when it chose 

to apply the international law Again for the fact that the parties had agreed that the arbitrator be 

appointed by the President of International Law Court, meant that they had consented to have their 

arbitration governed by the intemalional law system This reasoning was adopted in Texaco Overseas 

Petmlewn Co. (TOPCO) and California Asiatic Oil Co. 39 in 1973 and 1974. Texaco Overseas 

Petroleum Co. (TOPCO), California Asiatic Oil Co. (hereinafter called "the companies') and Libya 

Goverment (hereinafter called "Libya") entered into an agreement Under this agreement, the 

arbitration clause provided that, the patties had the right to appoint "two arbitrators, each party 

having the right to elect one arbitrator as well as an umpire to be appointed by the Arbitrators. " 

Clause 16 inserted in each contract stated "the contractual rights expressly created by this concession 

shall not be altered except by mutual consent of the parties" 

In September 1,1973 and February 11,1974, Libya proclaimed decrees purporting to nationalize 

38 Fn 9, at p75 
39 Texas Overseas Petroleum Company and California Asiatic Oil Company (Texaco) v The Government 
of the Libyan Arab Republic, (1978)17. I. L. M. p3 
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all of the rights, interests and property of Texaco Overseas Petroleum Company and California 

Asiatic OR Company in Libya granted to them jointly under 14 Deeds of Concession. However, the 

decrees were rejected by the Companies arguing that the Libyan Government's action broke the 

terms and conditions of their Deeds of Concession. 

In pursuance to arbitration clauses in the Deeds of Concession, the Companies subsequently 

submitted this dispute to arbitration and appointed an arbitrator. However, Libya refused to accept 

arbitration and did not appoint an arbitrator arguing that the dispute was not subject to arbitration, 

because the nationalizations were acts of sovereignty. The Companies asked the President of the 

International Court of Justice to appoint a sole arbitrator to hear and determine the disputes. Libya 

opposed the request and argued that the disputes were not subject to arbihaüon because the 

nationalizations were acts of sovereignty. The president of the International Court of Justice 

eventually appointed the Sole Arbitrator. 

The arbi=or referred to Clause 28 of the Deeds of Concession, which provided: "Ms concession 

shall be governed by and interpreted in accordance with the law of Libya and such rules and 

principles of international law as may be relevant but only to the extent that such rules and principles 

are not inconsistent with and do not conflict with the laws of Libya� 

For reasons mentioned above, it was clear that the parties had intended that the arbitrator should 

be able to decide on his choice of jwisdiction. However, the arbitral tribunal was also saddled with 
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the burden of deciding what law or system of laws should rightly govern the arbitration, and at the 

same time would not be in conflict with Libyan law It was understood that the parties were free to 

choose the law to govern the conduct of the arbitration proceedings. However, in that case, in the 

absence of any expressed agreement between the parties, the arbitral tribunal had to choose the law 

applicable to the arbitral proceedings. The arbitral tribunal found that there were two possible solutions, 

viz: firstly, there was the possibility of drawing impetus from the arbitration between Sapphire 

International Petroleum Limited and the National Iranian Oil Company Arbitration, 40 and submit 

the arbitration to a given municipal law, which would generally but not necessarily be that of the 

place of arbitration. Secondly, and on the contrary, to adopt the Aramco rule, that "is to consider this 

arbitration as being directly governed by international law, "4' The arbitral tribunal considered the 

rule of ̀ Yespeet for immunity of sovereignty" and the fact that Libyan Govemment was a state party, 

which could not be subjected to the law of other nations. The arbitrator held that international law 

should govern the arbilral pmceedings. 42 

Scholars recommend that this theory supports the freedom of parties to choose the place of 

arbitration for purely neutral forum reasons, without being unduly burdened by the lex loci arbift 

40 Sapphire International Petroleum Limited and the National Iranian Oil Company Arbitration, ((1964) 13 
I. C. L. Q. 1011. 
41 Arabian American Oil Company v. the Kingdom of Saudi Arabia. (1963) 27. I. L. R. p. 117. 

42 Texaco Overseas Petroleum Co. and California Asiatic Oil Co (Texaco) v. Government of the Libyan 

Arab Republic (1978) 17 I. L. M3, p3-4. We notice here that the recommended procedure had the attributes of 

delocalisation . 

133 



They advocate that the obligatory force of an arbitral award need not necessarily derive from the law 

of the seat of arbitration Even where the award does not apply or rely on the law of the seat of 

arbitration, it could still enjoy an equivalent legal effect and will be enforceable in other enforcing 

states. 43 This theory emphasizes that the tribunal could produce a legally good award in the absence 

of the lex loci cmbitri, as long as arbitral procedure had complied with the requirements of international 

public order. 44 

ARAMCO and TEXACO were the very first cases where arbitral proceedings were detached 

from the law of the situs. Those cases did not comply with the traditional concept of the right of 

supervision by the law of the place of arbitration. However, the special situation was that one of the 

parties in each the cases was a state. It is therefore quite imperative that the arbitrators consider the 

issue of soveiign immunity in athittal proceedings, because the state should not be subject to the law of 

the place of arbitration While the "delocalisation" theory has its strongest support in cases where one 

of the parties is a state, the theory may also apply to private parties in arbihal proceedings. 

5.6 Delocalisation Theory and the New York Convention 

It is also important to discuss whether the delocalisation theory is adopted in the New York 

43 Lynch, Katherine L., The Forces of Economic Globalization, 2003, p304, (http: //books. google. com. tw/ 
books? id=HMAXbq_- 17gC&pg=PA304&Ipg=PA304&dq=award, +law+of+the++place+of+arbitration&s 
ounce=bl&ots=PKimeZgc0u&sig=gRvnxObWmebjnhLTJfDl8 WDnsUI&hl=zh-TW&ei=_SZDSrDfOM6 
LkAXXnsykDw&sa=X&oi=book result&ct=result&resnum=9), access on 25 June 2009 
44 Robinson v. Bland (1760) 2 Burr. At 1077,1084. Regazzoni v. KC. Stthia, Ltd., (1956) 2 Q. B. at 490,524 
(C. A. ) English scholars Dicey and Morris indicate that "the doctrine of public policy has assumed far less 
prominence in English conflict of laws than have corresponding doctrines in the laws of foreign countries, 
e. g. France and Germany. " 
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Convention due to the fact that the New Yoil Convention is the most influential convention in the 

can nt practice of international commercial arbitration. There arge different views on the applicability of 

this theory . One school advocates that the effect of arbitral award does not necessarily derive from the 

law of the country where the arbitration takes place. The award is still valid and can be recognized and 

enforced in the country where it is sought to be enforced. 45 Opposing views hold that "delocalisation" 

arbitiation is atftW ive theoretically, but is shaky and uncertain in its legal positioning. 46 In the famous 

S. E. E. E, both the French and Dutch Courts held that the delocalisation award is applicable under the 

New York Convention. In Societe Europeenne d'Etudes et d'Enterprises (S E. E. E. ) v Federal 

Republic of Yugoslavia, 47 the parties entered into a contract on January 31932. 

On completion of the contract however, S. E. E. E claimed that it had not been paid in full 

because of the devaluation the French franc suffered at the time. It subsequently submitted the 

dispute to arbitration in Switzerland. The Yugoslav authorities however refused to take part in the 

arbitral proceedings in the Canton Vaud, Switzerland. On July 21956, the two arbitrators, made an 

award in favor of S. E. E. E. 

The Yugoslav State brought an action to set aside the award in the appeal court in Vaud arguing 

that the award was contrary to Article 516 of the Code of Civil Procedure of the Canton Vaud which 

45 Fn 8, at p 196 
46 Janidijevid, Dejan, "Delocalization In International Commercial Arbitration", (2005), Law and Politics, 
Volume 3, No. 1, p63-64 
47 Societe Europeenne d'Etudes et 'Enterprises (SEE. E) v Federal Republic of Yugoslavia, P. Sanders edn, 
Volume I, 1976, p195-198 
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stipulated for an uneven number of arbitrators. 48 However, the Court rejected the appeal, but returned 

the award to the S. E. E. E. The court agreed that Article 516 of the Code of Civil Procedure of the 

Canton Vaud prescribed an uneven number of arbitrators, however the arbitral procedure was not 

governed by the law of the place of arbitration. So that it was not a Swiss award. 

S. E. E. E subsequently attempted to enforce this award in a number of countries, but was 

unsuccessful. One of those attempts at enforcements was done in the Netherlands. The enforcement 

of the award was also refused by the Hague Court of Appeal on September 8 1972. The Court held 

that although Article V(1)(d) gave the parties the freedom to regulate the composition of the arbitcal 

tribunal and the arbitral procedure, under Article V(1) (e) of the Convention the arbitral proceedings 

would still be governed by a national law. For the fact that the award was not governed by the Code 

of Civil Pmcedune of the Canton Vaud, the Court was of the opinion that the award had not been 

made in the territory of another contracting state. For this reason, the award was not an award within 

the meaning ofthe New York Convention, 49 which meant that the Convention was not applicable to 

it. 

However, the Dutch Supreme Court quashed the decision of the Court of Appeal of The Hague 

on October 26 1973.50 The Supreme Court held that the Court was asked to enforce a Convention 

award, and therefore should not have gone further to examine the relationship between the award 

48 Tribunal of the Canton Vaud, February 12,1957. 
49 Hof of The Hague, September 18,1972 (Neth. no. 2A). 
50 Supreme Court, October 26,1973 (Neth. no. 2B). 
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and the law of the country where it was made. The award should be enforced even in the absence of 

such relationship. 

On October 25 1974, the Hague Court of Appeal again refused to enforce the award on grounds 

that the award was contrary to the public policy of the enforcing state. S. E. E. E again appealed to the 

Dutch Supreme Court. But the appeal was rejected again. The Dutch Supreme Court was of the 

opinion that "the order of the Tribunal of the Canton Vaud was to be equated to a setting aside of the 

arbitral award as mentioned in Article V(1)(e) of the Convention. "51 The Supreme Court observed 

that the award was handed down in Switzerland and unenforceable under the New York Convention, 

because Article V(1)(e) of the Convention provides that "The award has been set aside by a 

competent authority of the country in which, or under the law of which, that award was made. " 

S. E. E. E attempted again to have the award enforced in Paris, and obtained orders for an exequatw 2 

award from the French Court However, on July 8 1970, this decision was quashed by the same 

Court on the ground that the award violated the French pubic policy. The recognition and 

enforcement of the award may be refused by the Court of Appeal of Orleans because of public 

policy considerations. The Supreme Court of France however finally quashed the decision of the 

Court of Appeal of Orleans, and remitted the case to the Court of Appeal of Rouen for reconsideration 

of the original appeal. 

5' Supreme Court, November 7,1975 (Neth. No. 2C). 
52 The award has been granted recognition. 
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On November 13 1984, the Court of Appeal of Rouen handed down a judgment that granted 

enforcement Yugoslavia rejected the above judgment, and applied for revocation of the decision on 

November 13 1984, but the appeal was dismissed in 1986. The Supreme Court of France held, that 

Yugoslavia had submitted the dispute to arbitration in fu therance of the arbitration clause contained 

in the original contract, and this meant that Yugoslavia had accepted the award In which case, the 

award could subsequently be supported with the grant of an exequatut53 Furthermore, the powers 

of arbitrators were derived from the intention of the parties and not from public authority. The 

arbitrators were entitled to interpret the international agreement in issue, and there was really no need 

to seek the interpretation of the Government authority. The judge could not refuse to grant an 

exequatur based on the interpretation given by the arbitrators, because it was different from that 

given by the French Government54 

Finally, the award was enforced in France relying on the New York Convention. The decision of 

the French court in this case shows that a foreign award might be recognized and enforced even 

though the award was detached from its country of origin. 55 The law of the place of arbitration does 

not necessarily always govern the arbitral proceedings. The "delocalisa Lion" theory or at least a variant 

of it had been adopted in this case 56 

53 The award has been granted recognition 
54 Societe Europeenne d'Etudes et d'Enterprises (SE. E. E. ) v. Federal Republic of Yugoslavia, P. Sanders edn, 
Volume 1,1976, p195-198 
55 Later, the recognition of the award was refused by the Dutch Supreme Court regarding the Swiss 
refusal to hear the case as equivalent to setting aside the award. 
56 Fn 8, at p200 
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Again, a judgment in 1980 handed down by French Court of Appeal in Gotaverken Arundel A. BS7 

produced a "de-localised" arbitral award. The Gotaverken Arendel A. B entered into an agreement 

with General National Maritime Transport Company (GMTC). A dispute arose and was submitted 

to ICC in Paris for arbitration as stipulated under the contracts. The tribunal was composed of a 

French arbitrator as Chairman, and two other members; a Norwegian, and a Libyan. The arbitral 

tribunal rendered an award in favor of Gotaverken on April 5,1978, which the Libyan arbitrator 

refused to sign, and the Libyan Maritime Co. (GMTC) refused to abide by the terms of the award. 

Gotaverken sought to enforce the award in Sweden. On the other hand, GMTC applied to the 

French court to set aside the award. 

Gotaverken obtained an order for the attachment of the three vessels. GMTC argued in Sweden 

that the award was not binding anywhere until the outcome of its challenge, still before the courts in 

the country where it was made. Gotaverken attacked the jurisdiction of French Court to conduct 

international arbitral proceedings, arguing that France had merely provided a geographically neutral 

ground for arbihaxion. 

Gotaverken argued that the challenged award was not a French award. Neither of the parties was 

French, and neither of them had companies or assets in France. 'Ihe contracts they made also had no 

contractual connection with France. Gotaverken also argued that it was not necessary for the arbitral 

S' Gotaverken Arendal AB v. Libyan General National Maritime Transport Company (1981) 
6Y. Comm. Arb. p221,237 
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proceedings to be attached to any national legal system. Under the New York Convention, the laws 

of the seat of arbitration merely governed the conduct of the proceedings in the absence of a specific 

agreement by the parties. Such an agreement, according to the shipyard, was present in that case by 

virtue of their reference to Article 11 of the I. C. C. Rules, which authorized the detachment of arbitral 

proceedings from local law58 Thus the award was not French, and could not be set aside by a 

French court. 

Actually, as neither of the parties nor their transactions had any connection with France, and as 

neither they nor the arbitrators had chosen French law to conduct the proceedings, and finally as the 

I. C. C. Rules no longer mandated application of the laws of the seat of arbitration in the absence of a 

choice of law by the parties, the Court of Appeal in Paris concluded that the award was not governed 

by French procedural law and was not therefore a French award. 59 In the absence of a judgment 

by the French court, in pursuance of Article V(lXe) of the New York Convention, the Swedish 

Supreme Court held that the award was enforceable and performed it immediately. It is necessary to 

point out that the result of this case ran contrary to the expectation of the parties, because the parties 

only chose the arbitral place ("Paris") but did not choose French arbittal procedural law as the 

applicable law Both parties misunderstood the nature of the whole arbitral regulations and used the 

incorrect procedural law resulting in the "de-localised" arbitrai award. The aforesaid notwithstanding, 

5" Article II of the I. C. C. Rules, superseded by amendment dated 1975, provides that "The rules 
governing the proceedings before the arbitrator shall be those resulting from these Rules and, where these 
Rules are silent, any rules which the parties (or, failing them, the arbitrator) may settle, and a whether or 
not reference is thereby made to a municipal procedural law to be applied to the arbitration. " 
59 Ibid 
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a most instructive outcome of this case is that the Swedish Supreme Court clearly held that the state 

of enforcement of an award was powerful enough to determine or decide whether the award was 

binding and enforceable, and it was not even necessary to refer to the place where the award was 

made in the whole scheme of things, especially against the background of the law of that award . 
60 

It should be pointed out in this case that the Swedish court treated the award as a "French award" 

and not an"urnational award" (delocalisation award) while the award is being enforced. Gotaverken 

also treated the award as a' French award" while applying for enforcement of the award. The French 

court on the other hand had held that award was not a French award. It would appear that this case 

ended up being one fiaught with seemingly irreconcilable contradictions. Though the whole decision 

constituted a ̀ tun around" situation between France and Sweden, this writer believes strongly that 

the issues canvassed in this case and the various outcomes were quite instructive, because the French 

court appeared to have supported the "delocalisation" theory or the possibility of delocalised awards. 

Furthermore, according to Article 1494 (1) of French New Code of Civil Procedure: 

"The arbitration agreement may, dii ctly or by way of reference to a resolution by arbitration, lay 

down the procedure to apply in the course of the arbitration proceedings, it may equally bring the 

latter weder a law of procedure which shall be specified. 

Where the agreement is silent, the arbitrator shall lay down the procedure, to the extent that the 

60 Gotaverken Arendal AB v. Libyan General National Maritime Transport Company (1981) 
6Y. Comm. Arb. p221,237 
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same is necessary, either directly, or by way of reference to a law or to a rule of arbitration. " 

This case supports the view that arbitration is not imperatively governed by the law of the seat 

of arbitration, and that the parties are free to choose the law they wish should govern the arbitral 

proceedings. Again, this freedom also applies to the exclusion of any national system of law 61 It 

therefore presents an interesting inspiration for those who support and advocate "delocalisation" 

theory. Moreover, the Swedish court accepted the enfottement of the award in this case in furtherance 

of Article V(Ixe) of the New York Convention. The court also appeared to broaden the scope of 

application of the New York Convention and provided the legal grounds for "delocalisation" theory. In 

addition, the adoption of "delocalisation theory" also promotes the principle of party autonomy, 

which is proving to be a crucial principle of international arbitration. 

The French court had declined to entertain the challenge to the award for reason that the award 

was neither French in nationality, nor for any other reason subject to French legal system. In this 

sense, it made the award a so-called "floating award. " The present writer submits that the French 

court no doubt would have had to justify its position had the award been held plausible. However, 

the view expressed by the French court would appear incomplete. This case had taken place in Paris 

and the award was made in that city. So if the French court did not have jurisdiction over this case, 

which other nations would have possessed such jurisdiction or which national law should properly 

61 Ibid 
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govern the proceedings? The French court did not completely address this matter. 

5.7 Does an Award Need a Nationality 

The question as to whether an arbitral award should have a nationality remains an important issue 

in international arbitration. The t aditional view is that an arbitral award should have a nationality, as 

having a nationality goes a long way in determining the binding enforce of such an award. F. A. 

Mann is the representative advocator of this view He submits that arbitral proceedings are governed 

by lex arbitri. 'Every arbitration is a national arbitration, that is to say, subject to a specific system of 

national lacy"62 He insists that every and all arbitration proceedings derive from the grants of private 

agreement, but with a national character: In this case, no arbitration proceeding can extricate itself 

from the control from the state law Mann further explains: 

"Even the idea of the autonomy of the parties exists only by virtue of a given system of municipal 

law and in different systems may have different characteristics and effects... Every right or power 

a private person enjoys is inexorably conferred by or derived from a system of municipal law 

which may conveniently and in accordance with tradition be called lexfori, though it would be 

more exact (but also less familiar) to speak of the lex arbitri... 43 

This means that, the binding enforce of any arbital award is conferred by the country where the 

award was made. If the binding effect of the award is not recognized by the country where the award 

62 Fn 7, at p157 
63 Ibid at p160 
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was made or has been set aside by it, it renders the award devoid of legal value, and the 

recognition and enforcement of the award may be refused by the other nations. In support of this 

notion, Article V(lxe) of the New York Convention for example provides that recognition and 

enforcement of the award may be refused if the award "has not yet become binding on the parties, or 

has been set aside or suspended by a competent authority of the country in which, or under the law 

of which, that award was made. " Apparently, the situation "binding on the parties" is conferred by 

the specific state. If the award has been set aside by a specific state, then the enforcing state may 

refuse to recognize and enforce that award One can assert that neither the New York Convention nor 

the UNCiRAL Model Law have the function of supervision, or the power to govern the arbitral 

award and process. As a matter of fact, the courts appear to be the proper authority which is usually 

saddled with the task of supervising the arbitral award by relying on and exercising its powers of 

"setting aside the award" and extending to the activity of "recognition and enforcement of the 

award. " Such supervisory mechanism actually outlays the geographical concept of arbitration. In 

other words, as long as the arbitration proceeding is governed by the law of the place of arbitration, 

the resultant award should also be subject to the law of the place of arbitration. 64 

Those opposed to this view argue that the award does not need a nationality. The binding effect of 

the award is not necessarily given by the law of the place of arbitration, which in most cases lacks 

any direct or substantial connection with the dispute or issue. The procedural law does not need to 

64 Schwartz, Eric A., "A Comment on Chromalloy - Hilmar ton, ä I'americaine", (1997), J. I. A, No. 2, 
p129 
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operate in the shadow of the law of the place of arbitration; it is therefore incorrect to insist that the 

validity of international commercial arbitrral award can be given only or exclusively by the law of the 

place of arbitration bs Even when an arbitx-al award has been set aside by the court of the country in 

which the award was made, thereby possessing no nationality and floating internationally; the 

recognition and enforcement of the award may sdil be obtained through the courts of the enforcing 

country. 
66 

In our view, this position will inspire the proponents of "delocalisation" theory because it 

actually deals with all the issues that arose in the course of arbitration proceeding, which stemmed 

out of the international treaty entered into between Iran and the United States. The "Iran-United 

States Claims Tribunal" was however merely an ad hoc arbitration, which had its own procedural 

rules: i. e. "The Claims Settlement Declaration" and "Tribunal Rules of Procedure, " and, in fact, the 

proceedings were not governed by the mandatory Hague Rules which was the place of arbitration. 

Just as it obtained in this case, the law governing an arbitration procedure is capable of an independent 

existence from the law of the place of arbitration and may not be subject to the mandatory Hiles and 

public policy ofthe place of athihation. 

5.8 Practice of the "Debcahsation" Theory m International Inshvments 

The "Iran-United States Claims Tribunal" which was established by the Algeria Declaration 

65 Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard Gaillard Goldman on 
International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p635 
66 Fn 65, at p 130 

145 



typifies a delocalised award 67 However, there are a number of differences between the 

"Iran-United States Claims Tribunal" and the other cases earlier mentioned; i. e. "ARAMCO, " 

"TOPCO", "S. E. E. E" and "Gotaverken" cases. For example, in the present case both parties are 

states. The procedure to decide the arbitration venue, choose the rules to govern its conduct as 

well as selecting the membership of the tribunal were issues peculiar to the present case. The 

Iran-United States Claims Tribunal was completely free to decide the law applicable to the arbitral 

proccedings, 68 which was free from any control by the law of the seat of arbitration. Thereby 

producing delocalised arbitral award. 

The best example is the International Centre for Settlement of Investment Disputes (ICSID) 

established under the Washington Convention of 1965. The ICSID has it's headquarter in Washington 

D. C., but arbitration conducted under its rules can be held elsewhere in the world The purpose of the 

ICSID is to provide the facilities for conciliation and arbitration of investment disputes between 

contracting states and nationals of other contracting states in accordance with the provisions of the 

Convention. 69 The preamble to the Washington Convention talks about considering the need for 

international cooperation for economic development, and the role of private international investment 

therein; and the possibility that from time to time disputes may arise in connection with such 

67 The Declarations include (1) Declaration of the Government of the Democratic and Popular Republic 
of Algeria (2) Declaration of the Government of the Democratic and Popular Republic of Algeria 
Concerning the Settlement of Claims by the Government of the United States of America and the 
Government of the Islamic of Iran. (1981) I. L. M. Vol. 20 pp. 224-233 
68 Toope, Stephen J., Mixed International Arbitration: Studies in Arbitration between States and 
Private Persons, 1990, p373-374 
69 Article 1(2) of Washington Convention. 
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investment between contracting states and nationals of other contacting states; recognizing that 

while such disputes would usually be subject to national legal processes, international methods of 

settlement may be appropriate in certain cases, and so on. Under the auspices of the Word Bank, the 

Convention on the Settlement of Investment Disputes between Contracting States and nationals of 

other Contracting States came into force on October 14,1966.70 According to Article 44 of the 

ICSID (Washington) Convention 1965 provides: "Any arbitration proceeding shall be conducted in 

accordance with the provisions of this Section and, except as the parties other se agree, in 

accordance with the Arbitration Rules in effect on the date on which the parties consented to 

arbitration. If any question of procedure arises which is not covered by this Section or the Arbitration 

Rules or any rules agreed by the parties, the Tribunal shall decide the question. " 

This provision makes it clear that the arbitral proceedings conducted by the ICSID are subject to 

the Convention and it need not to be subject to the supervision of the laws of the seat of arbitration. 

The arbitral tribunal must be the competent authority to conduct the arbitration proceedings. 

Therefore, ICSID arbiti on could have no connection with the law of the seat of arbitration. 

Particularly, an ICSID award emanating from the ICSII) Convention is independent to the laws of 

the seat of proceedings. It means that the ICSID award is the "delocalisation award" because it exists 

and does not apply to the law of the place of arbitration. Furthermore, these provisions cover matters 

relevant to: submission of requests for the arbitration and the power of the Secretary to screen 

70 United Nations Treaty Series 159; (1965) 4 International Legal Materials 532 
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requests,? 1 constitution of the arbitration tribunal, 72 the powers and functions of the tribunal, 73 

conduct of the arbitration proceedings in the absence of one of the parties, 74 the power of the 

tribunal to rule on incidental issues and on counter-claims, 75 provisional meas=s, 76 the arbitral 

award, " interpretation of the arbitral award, revision and annulment of the arbitral avv'ar ?8 

replacement and disqualification of arbitrators , 
79 cost of the proceedings, 80 and the location of the 

prongs 81 

Some of these rules have been stipulated in the Convention as mandatory and the parties may not 

alter them by agreement, unless the Convention itself grants the parties the freedom to do so. For 

example, the Article 37(2Xa) provides: "The tribunal shall consist of a sole arbitrator or any uneven 

number of arbitrators appointed as the parties shall agree. " Being a mandatory rule, the pasties may 

only appoint a sole arbitrator or any uneven number of arbitrators, and can not appoint any even 

number of arbitrators, and cannot appoint even number of arbitrators. Again, Article 37(2)(b) 

provides: "Where the parties do not agree upon the number of arbitrator and the method of their 

appointment, the Tribunal shall consist of three arbitrators... " The Convention therefore grants 

power for the parties to decide the uneven number of arbitrator as well as the method of their 

71 Article 36 of ICSID Convention 
72 Article 37-40 of ICSID Convention 
73 Article 41,43 of ICSID Convention 
74 Article 45 of ICSID Convention 
75 Article 46 of ICSID Convention 
76 Article 47 of ICSID Convention 
" Article 48-49 of ICSID Convention 
'S Article 50-52 of ICSID Convention 
79 Article 56-58 of ICSID Convention 
eo Article 59-61 of ICSID Convention 
81 Article 62-63 of ICSID Convention 
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appointment, and imposes 3 in the event that they cannot mich an agreement on the number 82 

Moreover, Article 44 of the same Convention provides: "If any question of procedure arises which is 

not covered by this Section or by the Arbitration Rules or any rules agreed by the parties, the 

Tribunal shall decide the question. " This provision is of unique significance, because it more or less 

alters the traditional concept that generally applies the laws of the seat of arbitration to govern the 

conduct of the arbitration where the parties have failed to choose their preferred procedural law, but 

leaves that for the Tribunal to decide. Thus, an ICSID arbitration can have no connection with the 

municipal laws of the states, or the law of the seat of arbitration. 83 

Furthermore, Rule 1(1) of Rules of Procedure for Arbitration Proceedings (Arbitration Rules) 

states: "Upon notification of the regis ation of the request for arbit ratiion, the parties shall, with all 

possible dispatch, proceed to constitute a Tribunal, with due regard to Section 2 of Chapter IV of the 

Convention °'84 This means that any pmcedur e adopted by the pmties in constituting the tribunal, 

should be in accordance with the Convention. In other words, the Arbitration Rules apply only to the 

extent that the parties do not agree otherwise. If both the parties and the Rules are silent with respect 

to any procedural matter, the arbitral tribunal has residual power to decide it As a result the 

self-containedS5 and exclusive nature of ICSID arbitration, the Arbitration Rules differ significantly 

82 Hirsch, M. The Arbitration Mechanism of the International Center for the Settlement of Investment 
Disputes, 1993, p 112 
83 Ibid at p 115-116 
84 Section 2 of Chapter IV of the Convention includes Article 37-40, which regulates about "Constitution 
of the Tribunal". 
85 Broches, A "Observations on the Finality of ICSID Awards", (1991), ICSID Review Foreign 
Investment Law Journal, Volume 2, p322 
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from other international rules: They are not subject to the provisions of the domestic law of any 

state 86 They also provide for permissible avenues to challenge award, usually defined only in 

domestic legislation. This is necessary because under the Convention, the courts of a contracting 

state can not overturn, annul, or refuse enforcement of an ICSID award, even on the ground that the 

award violates public policy. However, someone has advocated that in as much as the Convention 

provides that the arbitral tribunals must think over the public policy of the international community, 

it would mean that the fact that the freedom of parties is seriously curtailed once they choose to apply 

the rules of the convention, would appear to nm conhaiy to the public policy of the international 

community s7 

By adhering to the Convention, contracting states undertake to recognize and enforce an ICSID 

award as if it were a final judgment of its oum worts The Arbitration Rules, therefore, cover the 

time period between the notice of regis ration of a request for arbitration through to the rendering of 

an award and exhaustion of all available means of recourse. The initiation of ICSID proceedings is 

governed by the Institutions Rules. 89 This provision does not require the Arbitration Rules to follow 

the regulations of the law of the seat of arbitration or lex arbitri. It makes an interesting breakthrough 

in the search for more meaningful legislation for the fu ce of the purpose of international 

86 Article 1(2) of the UNCITRAL Arbitration Rules, Article 15(1) of ICC Rules of Arbitration. 
87 Fn 82, at p113-114 
88 Article 54 (1) of ICSID Convention 
89 Introduction of The Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings 
(the Institution Rules) provides that "The Institution Rules are restricted in scope to the period of time 
from the filing of a request to the dispatch of the notice of registration. All transactions subsequent to that 
time are to be regulated in accordance with the Conciliation and the Arbitration Rules. ", 
(http: /Iicsid. worldbank. org/ICSID/StaticFiles/basicdoc/partD-rule. htm#rOl), access on 26 June 2009 
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commercial arbitration. In particular, the ICSII) award emanating from this Convention is independent 

of the laws of the sitar of proceedings. It could also mean that the ICSID award is the "delocalisation 

award" because it exists and applies oblivious of the lex loci airbitri. 90 

The ICSID Convention of 1965 also established for itself an autonomous "self-contained" regime 

for recognition and enforcement of the "ICSID" award. 91 Comparing the ICSID "self-contained" 

set-up with New York Convention 1958, we find that the procedum under the ICSID is a lot simpler 

and more convenient, the conditions also more liberal. We can say, it fully represents the combined 

intelligence of the legal experts and scholars drawn from some eighty states at that time. 92 This 

institution provides the parties with a neutral and independent arbitration and devoid of any link with 

any local rules of arbitration. In addition, each contracting state "shall recognize an award rendered 

pursuant to this Convention as binding and enforce the pecuniary obligation imposed by that 

award within its territories as if it were a final judgment of a court in that state. "93 The municipal 

procedural law need not be applied to the recognition and enforcement of the award, thereby 

establishing a "self-contained" jurisdictional system. " Thee are now 155 coimtiies which have 

ratified the convention" It is indeed worthy of some of our attention here, because the ICSID 

90 Fn 3, at p371-404 
91 Fn 86, at p322 
92 Broches, Aron, Selected Essays: World Bank ICSID, and Other Subjects of Public and Private 
International Law, 1995, p232 
93 Article 54 of ICSID Convention. 
94 Fn 10, at p1-36, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/ 
arbitration/DocumentFrameSet. aspx? ipn=26312), access on 26 June 2009 
95 International Centre for Settlement of Investment Disputes (ICSID) Official Website, 
(http: //icsid. worldbank. org/ICSID/FrontServlet? requestType=CasesRH&actionVal=ShowHome&pageNa 
me=MemberStates Home), access on 26 June 2009 
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arbitration has proven to be the most successful example of "delocalisation" theory, and because it 

was specifically created to be a -national. Specifically three articles from this Convention govern the 

issues of award and enforcement Article 53 for example provides: 

"(1) The award shall be binding on the parties and shall not be subject to any appeal or to any 

other remedy except those provided form this Convention. Each party shall abide by and comply 

with the teams of the awazxi except to the extent that enforcement shall have been stayed pursuant 

to the relevant provisions of this Convention. 

(2) For the purposes of this Section, "award" shall include any decision interpreting, revising or 

annulling such award pursuant to Articles 50,51 or 52. " 

This reflects that the award is binding on the parties; each party shall abide by and comply with 

the terms of the award. This provision appears to focus completely on the parties. It clarifies the 

position of the parties in relation to arbitral award and their obligations following the rendering of the 

award. The binding force of the "ICSID" arbitration means that the award shall be binding on the 

parties and guaranteed of strict enforcement Article 54 of the Convention provides: 

"(1) Each Contacting State shall recognize an award rendered pursuant to this Convention as 

binding and enforce the pecuniary obligations imposed by that award within its territories as if it 

were a final judgment of a court in that state. A Contracting State with a federal constitution may 

enforce such an award in or through its federal courts and may provide that such courts shall treat 
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the award as if it were a final judgment of the courts of a constituent state. 

(2) A party seeking recognition or enforcement in the territories of a Contracting State shall furnish 

to a competent court or other authority, which State shall have designated for this purpose a copy 

of the award certified by the Secretary-General. Each Contracting State shall notify the 

Secretary-General of the designation of the competent court or other authority for this purpose 

and of any subsequent change in such designation. 

(3) Enforcement of the award shall be governed by the laws concerning the enforcement of 

judgment in force in the State in whose territories such enforcement is sought" 

Section (1) of this article indicates that the "ICSID" award should have an equivalent effect as that 

of a final award rendered by the court of the contracting state. This appears to be the most important 

and far reaching provision in this Convention. 96 It provides that each contracting state is obliged or 

duty bound to recognize and enforce such award, including the obligation to "recognize an award 

rendered pursuant to this Convention as binding "and" enforce the pecuniary obligations imposed by 

that award within its territories as if it were a final judgment of a court in that state. " The implication 

of the phrase "as if it were a final judgment of a court in that state" in this article is that each 

contracting state should regard the award as the final judgment just as it would recognize and 

enforce a similar judgment of its highest domestic court. It does be believed here however, that by 

this it intended that the Convention has or should become part of the national law It only goes to 

'6 Fn 68, at p 118 
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show the level of respect to be accorded an award under the Convention by contracting states. 

Subsection (2) of Article 54 provides that there is no need to review the original certificate of the 

award but a copy of the award certified by the Secretary-General ought to suffice. 97 Article 54(3) 

equally provides that "enforcement of the award shall be governed by the laws concerning the 

enforcement of judgment in force in the State in whose territories such enforcement is sought" It 

expresses that ICSID has not sought to create a unified procedure among contracting state for the 

enforcement of its awards. It allows them the freedom to rely on pure stipulated in their laws. 

This is all well and good as each state is likely to have its peculiar and distinctive juridical system, 

making any unified system of enforcement by ICSID practically impossible to achieve. This 

Convention not only respects the law of the executing country, but also considers the position of 

ICSID. When enforcing states carry out the enforcement of the award, they may be faced with the 

problems of sovereign immunity and immunity from enforcement involving states that have not 

voluntarily waived their immunity. 98 However, this article shall not be construed as derogating from 

the law in force in any contracting state relating to immunity of that state or of any foreign state from 

enforcement. " 

Article 55 of the Convention provides: "Nothing in Article 54 shall be construed as derogating 

from the law in force in any Contracting State relating to immunity of that State or of any foreign 

97 Fn 86, at p326 
98 Ibid at p329 
" Article 55 of ICSID Convention. 
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State from enforcement" The purpose of this provision is to clarify the position of the applicability 

of Article 54, i. e. not be construed as derogating from the law in force in any contracting state 

relating to immunity of that state from enforcement, as well as provide that a foreign property shall 

be immune from enforcement by the other states. This provision simply shows the Conventions 

respect for the principles of international law, but does not exempt the state from the obligations 

imposed under Articles 53 and 54. The drafters had included the immunity from enforcement clause 

so that if one of the parties is a state, they have the belief that this party would have the international 

integrity to enforce the award in good faith, because being a contracting or signatory state translates 

to a promise to fulfill its obligation under the Convention. The state would therefore have no reason 

to break its obligations freely given under the Convention' 00 However, in ogler to provide for a 

situation where some states don't carry out the Convention, the Article 27 of the Convention 

provides: 

"(1) No Contracting State shall give diplomatic protection, or bring an international claim, in 

respect of a dispute which one of its nationals and another Contracting State shall have consented 

to submit or shall have submitted to arbitration unier this Convention, unless such other 

Contracting State shall have failed to abide by and comply with the award rendered in such 

dispute. (2) Diplomatic protection, for the purposes of paragraph (1), shall not include informal 

diplomatic exchanges for the sole purpose of facilitating a settlement of the dispute. " 

100 Baldwin, Edward, Kantor, Mark, and Nolan, Michael, "Limits to Enforcement of ICSID Awards", 
(2006), Journal of International Arbitration, Volume 23, No. 1, p5 
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Article 64 of the Convention also provides that "Any dispute arising between Contracting States 

concerning the interpretation or application of this Convention which is not settled by negotiation 

shall be referred to the International Court of Justice by the application of any patty to such dispute, 

unless the State concerned agrees to another method of settlement" 

Besides the aforesaid, the ICC awards also adopt the delocalisation theory . Article 15(1) of ICC 

Rules 1998, for example provides: "The proceedings before the Arbitral Tribunal shall be governed 

by these rules, and, where these rules are silent, by any rules which the parties or, failing them, the 

Arbitral Tribunal may settle on, whether or not reference is thereby made to the rules of procedure of 

a national law to be applied to the arbitration. " 

Under this article, the proceedings shall be governed by the ICC Rules, and if these rules are silent, 

the parties are free to choose the riles to govern the conduct the arbitmi proceedings, failing which, 

this article grants arbitrators the powers to choose the procedure to conduct the arbitral proceedings. 

In this situation, there is no need to consider the mandatory Hiles and public policy of the lex foci. For 

this reason as well, the ICC Rules of Arbitration has indeed lent some support to the development of 

the "delocalisation" theory. 10 f 

Similarly, the Swiss Private International Law Act 1989 also allows the parties to choose the 

101 Yu, Hong-Lin, "The Delocalization Theory-An Arbitration Paradise", Commercial Arbitration, 
Volume 51,1998, p63-64 
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arbitral procedure, and in absence of that choice, the arbitral tribunal may reserve the power102 to 

heat the parties equally and the rights of the parties to be heard in procedure. ' 03 Even before the 

enactment of this Act, Swiss courts usually respected the will of the parties to determine the arbitral 

procedure. This Act allows the parties to choose laws to govern their arbitration. Even where the 

parties fail to agcme on the arbitral procedure, the law of the seat of arbitration will still not apply, but 

the arbil ral tribunal is empowered to apply the procedural rules. This Act attempts to stay away from 

the procedural law of states and therefore represents a significant breakthrough in international 

arbitration. 

However the concept of delocalisation has not been universally accepted. For instance, Article 

19(1) of the Model Law states: "Subject to the provisions of this Law, the parties are free to agree on 

the procedure to be followed by the arbitral tribunal in conducting the proceedings. " This article 

guarantees the freedom of the parties to determine the rule in arbitration proceedings. ' 04 However, 

the fiwdom of parties to agree on the arbitral procedure is restricted by the Article 1(2) of the Model 

Law, which provides that "The provisions of this Law, except article 8,9,35 and 36, apply only if 

the place of arbitration is in the territory of this State. " It would appear from the above that the 

principles of the "delocalisation theory" have not been completely adopted by the Model Law 

102 Article 182(1)(2) of the Federal Statute of Private International Law 
103 Article 182(3) of the Federal Statute of Private International Law 
104 Holtzmann, Howard M. and Neuhaus, Joseph E., A Guide To The UNCITRAL Model Law On 
International Commercial Arbitration: Legislative History and Commentary, 2°d edn (Deventer, The 
Netherlands, Kluwer Law and Taxation Publishers, 1994), p582 
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Similarly in England, the freedom ofparties to agree on arbitral proceedings has been limited. 

Section 4(3) of Arbitration Act, of 1996 states: "The parties may make such arrangement by 

agreeing to the application of institutional rules or providing any otter means by which a matter may 

be decided" However, Section 2(1) provides that "the provision of this Part shall apply where the 

seat of the arbitration is in England and Wales or Northern Ireland. " And Section 2(2) states: "The 

following sections apply even if the seat of the arbitration is outside England and Wales or Northern 

Ireland or no seat has been designated or determined... " Furthermore, Section 4(1) states that "the 

mandatory provisions of this Part are listed in Schedule I and have effect notwithstanding any 

agreement to the contrary "Schedule 1 provides for "stay of legal proceedings, 51 "power of court to 

extend agreed time limits, " "application of Limitation Acts, " `Power of court to remove arbitrator, " 

"enforcement of award" an so on. 

In practice, if the parties agree the seat of arbitration proceeding shall be London, it would 

necessarily imply that English law would govern proceedings. For example, in Union of India and 

McDonnell Douglas, ' 05 the plaintiff Union of India and defendant McDonnell Douglas entered into 

an agreement, in which the defendant had agreed to supply the plaintiff with some equipment in 

relation to the launch of a space satellite by the plaintiff. Under Article 11 of the agreement, it was to 

be governed and interpreted by the laws of India. Furthermore, Article 8 of the agreement also 

provided as follows: in the event of a dispute or difference arising out of or in connection with this 

'os Union of India v. McDonnell Douglas (1993) 2 Lloyd's Rep. 48 
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Agreement... The arbitration shall be conducted in accordance with the procedure provided in 

Indian Arbitration Act of 1940 or an reenactment or modification thereof. The arbitration shall be 

conducted in the English language.... The seat of the arbitration proceedings shall be London, 

United Kingdom. " 

The parties' eventually submitted their dispute to arbitration under Article 8 of the agreement. The 

claimants contended that according to the words: "The arbitration shall be conducted in accordance 

with the procedure provided in Indian Arbitration Act of 1940, " that Indian law should govern the 

proceedings. But, the defendant argued that stipulating London as the "seat" of any arbitration 

proceedings under Article 8, the parties have made clear not merely that any arbitration will take 

place in London, but that the English law will govern the arbitration proceedings. The court held that 

the parties under the agreement had not agreed on the procedures to be adopted in the arbitration, 

and as such it would be governed by a law other than that of the place of arbitration, subject to the 

provision that the jurisdiction of the English Court under the Arbitration Act over an arbitration in 

England could not be excluded from applying the laws of another state. 

5.9 Mandatory Rules, Public Policy and Ddocalfisation Arbitration 

According to proponents of delocalisation, the development of international commercial arbitration 

may be hindered due to restnctions imposed on arbitration procedures by different national courts; 

not only are arbitrators forced to be conscious of more than one national law, they are also saddled 
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with the necessity to handle various and possibly conflicting rules imposed by different laws. 1 06 In 

other words, whilst party autonomy is still observed within the sphere of national or international 

interest, its full expression is however restricted by considerations of mandatory rules and public 

policy of the third country. 107 For example, the Rome Convention on the Law Applicable to 

Contractual Relations of October 9,1980, which provides that "When applying under this 

Convention the law of a country, effect may be given to the mandatory rules of the law of another 

country with which the situation has a close connection, if and in so far as, under the law of the latter 

country, those rules must be applied whatever the law applicable to the contract.... "' 08 

On the other hand, when the pasties enter into an arbitration agreement of relatively equal bargaining 

power, the operation of mandatory rules may be limited in practice. A nanow interpretation of such 

statutory rules would improve the possibility of enforcement and avoid destroying the international 

arbital process. 109 Furthermore, modem arbitration practice is more inclined towards the exclusion 

of overriding mandatory Hiles that tend to curtail the pasties' exercise of their autonomy in the 

arbitral process 110 

Where the lex arbitri of the seat of the arbitration permits an application to set aside the award 

106 Park, William W, "National Law and Commercial Justice: Safeguarding Procedural Integrity in 
International Arbitration ", (1989), Tul. L. R., Volume 63, p647,667 
107 Dimitrios, Athanasakis, "Law applicable to merits of the arbitration dispute (an overview of the 
English, Swiss and French arbitration laws)", (2008), MPRA Paper No. 10334, p14, 
(http: //mpra. ub. uni-muenchen. de/10334/l/MPRA_paper_10334. pdf), access on 11 July 2009 
108 Article 7(1) of the Rome Convention, (http: //www. tldb. net/create_pdfphp? docid=501000), access on 
1 September 2009 
109 Garnett, A Practical Guide to International Commercial Arbitration, (USA Oceana Publications: 
2000), p24 
110 ICC 1512/ 1971, C. of ICC Aw. 1974-1985, at pages 3-5 
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nevertheless allows the parties exercise some autonomy in the organization of the arbitral procedure, 

such as the freedom not only adopt a private set of arbitration riles, but perhaps also to choose a 

national law of procedure to govern the arbitral proceedings; delocalisation is not guaranteed because 

the mandatory provisions of the lex arbitri of the seat continue to determine the basic requirements 

relating to the regularity of the award, and to define the jurisdiction of the courts to control over 

procedure to be adopted h challenge proceedings. The parties simply enjoy their autonomy to the 

extent permitted by the law of the seat. It makes no difference whether they choose a private set of 

arbitration rules or a foreign law of procedure, for in both cases their autonomy is restricted by the 

mandatory provisions of lex arbitri of the seat. ' 11 

The best way to eliminate these potential obstacles, however, is to liberate arbitration proceedings 

from the constraints constituted by national courts. Some scholars argue that arbitration proceedings 

should be delocalised and completely set free from the mandatory rules and public policy of 

the place of arbitration. ' 12 This theory advocates that arbitrators should not have to deal with 

inconveniencies of having to examine various national mandatory rules and public policies imposed 

by the lex foci or to attempt to settle the law of the place where the cormact was made, the law of the 

place of performance, or the law of the place of enforcement, and so on. Accordingly, arbitrators are 

... Poudret, et al, Comparative law of international arbitration, 2007, p94, (http: //books. google. com. tw/ 
books? id=wPRaZaEV3kEC&pg=PA94&lpg=PA94&dq=delocalisation, +mandatory+rules&source=bl&ot 
s=8dOLKyE4Nc&sig=trtumjBY3 wuclxG9Z8QbHDhfyaO&hl=zh-TW&ei=wihXSuz_BpTgNfCLoJOI&sa 
=X&oi=bookresult&ct=result&resnum=4), access on 10 July 2009 
"Z Paulsson J., "Delocalisation of International Commercial Arbitration: When and Why It Matters, " 
(1983), The International and Comparative Law Quarterly, Volume 32, p58-61; Avanessian, Aida B., "The 
New York Convention and Denationalised Arbitral Awards (With Emphasis on the Iran-United States 
Claims Tribunal)", (1991), Journal of International Arbitration, Volume 8, p28-29 

161 



not only permitted to neglect the lex foci, but may also apply any procedural law they consider 

suitable. 113 

However, the roles and powers of the courts are debatable in the area of delocalised arbitration. In 

practice, however, the courts still possess certain jurisdictional powers over parties on the basis of the 

location, notwithstanding that the dispute cannot be submitted to the national court as the parties 

have agreed to resolve their disputes by arbitration. The role of the court in such circumstances will 

always be restricted by statutory provisions re lated to arbitrations of an international nature. 114 For 

example, in Minmetals v Fervo Steel case, ' 15 the court refused an application to set aside the award 

that the applicant had claimed was contrary to English public policy. The dispute, in this case, arose 

out of a contact which contained a clause to arbitrate in China. Two arbitration awards were made 

by the China International Economic and Trade Arbitration Commission (CIETAC). Feito applied 

to set aside the leave to enforce the awards granted to Minmetals under Section 101 of the English 

Arbitration Act 1996. The court had to decide whether Feito had any opportunity to present its case; 

whether the procedure for arriving at the awards had been according to the parties' agreement, thus 

under the CIETAC rules, and whether Ferco had shown that the means of arriving at the awards 

violated the notion of substantial justice, thereby rendering it contrary to English public policy to 

enfoite it The court dismissed the application following Article V of the New York Convention, 

1 13 Fn 6, at p463-464 
114 Fn 46, at p 67, (http: //facta junis. ni. ac. yu/lap/1ap2005/lap2005-07. pdf), access on 5 March 2009 
115 Minmetals v Ferco Steel I ALL ER (Comm) 315 
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which applied to the await i. e. that an enfoiree had a reasonable opportunity to present its case in 

regards the findings of fact arising from the investigations undertaken by the arbitrators. A court 

considering whether to set aside leave to enforce a foreign award would have to look into the claim 

of injustice in the arbitial procedure, to detennine whether the enforcee had called upon the courts of 

the country concerned to exercise their supervisory jurisdiction, and whether it had failed or 

neglected to make use of any remedy available under that jurisdiction, and if such failure had been 

reasonable. In the present case, Ferco had clearly failed to present its case. The arbitrators had not 

conducted the proceedings properly in accordance with Article 53 of the CIETAC rules on fairness 

and reasonableness in rendering the first award. However, the Beijing court held a resumed hearing 

and Ferco had not challenged the evidence relied on by the arbitrators at the first hearing. The only 

logical conclusion is that Ferco had thereby waived its right to challenge the award. In this case, no 

substantial injustice would result from enforcement of the awards. This case epitomizes the importance 

of party autonomy and establishes some of the limitations suffered by the arbitration law and court of 

the place of arbiiation. 116 

5.10 New Cases on the "Dek adon" Theory 

As mentioned before, some national laws, international conventions and jurisdictional authorities 

have adopted the "delocalisation" theory . 
However the concept still stirs controversy. Although there 

are advantages to the concept, there are sill certain disadvantages to be considered as well. 

116 Fn 46, at p67, (http: //facta. junis. ni. ac. yu/lap/lap2005/1ap2005-07. pdf), access on 5 March 2009 
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Generally where pasties enter into an athittation agreement, they usually do not stipulate the place of 

arbitration and probably neither do they consider the standpoints of the place of arbitration nor the 

recognition and enforcement of the award. The parties may not think of the consequences that 

applying the law of the chosen place of arbitration may attract, and may not even care for/about the 

legal implication of choosing the place of arbitration. 1 17 

Some scholars advocate that it is necessary to provide for the procedure to govern the conduct of 

arbitral procedure. This sort of control should not be left to the law of the country where arbitration 

was made, but the state where recognition and enforcement is sought For instance, the New York 

Convention provides that recognition and enforcement of an arbitral award may be refused if the 

award would be contrary to the public policy of the country where recognition and enforcement is 

sought 118 This provision illustrates that the state where recognition and enforcement is sought 

indeed possesses great power over governing the award, as per whether or not to enforce. 

This situation was illustrated in the well-known case of Chromalloy. ' 19 The Air Force of the Arab 

Republic of Egypt (hereinafter called "Egyptian Air Force") and a U. S. corporation Chmmalloy 

Aeroservices (hereinafter called "CAS"), entered into a contract which contained an arbitration 

clause, providing in relevant part: "It is... understood that both parties have irrevocably agreed to 

1" Lionnet, K., "Should the Procedural Law Applicable to International Arbitration be Denationalised or 
Unified ", (1991), J/I. A., Volume 8, No. 3, p11 
118 Article V(2)(b) of the New York Convention 
"9 Chromalloy Aero Service Inc. v. Ministry of Defence of the Republic of Egypt, 936 F. Supp. 907,1996. 
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apply Egypt (sic) Laws and to choose Cairo as seat of the court of arbitration.... The decision of the 

said court shall be final and binding and cannot be made subject to any appeal or other recourse. " 

According to the contest, CAS had an obligation to provide the Egyptian Air Force vith parts for 

maintenance, and repair for helicopters. A dispute arose between CAS and Egyptian Air Force, and 

the parties subsequently submitted it to arbitration. The arbitral tribunal in Cairo made an award in 

favor of the CAS. However, Erman Air Force appealed to the Egyptian Court of Appeal to set 

aside the award. Finally, the Egyptian Court of Appeal made a decision to set aside the award. 

Nevertheless, CAS fin-her sought enforcement of the award in U. S. via the District Court for the 

District of Columbia. The Court discussed the issue whether, according to Article V(1 )(e) of the New 

York Convention, `recognition and enforcement of the award may be refused" if Egypt furnished the 

Court ̀proof that... the award has been set aside... by a competent authority of the country in which 

or under the law of which, that award was made. " In the present case, the seat of arbitration was 

Egypt, subject to the laws of Egypt in conduct of the proceedings, and the Egyptian Court of Appeal 

had set aside the award. Thus, the Court may, at its discretion, refuse to enforce the award. However, 

the court was of the opinion that Article V provides for a discretionary standard, as well as that 

Article VII of the Convention, which provides that, 

"the provisions of the present Convention shall that not affect the validity of multilateral or 

bilateral agreements concerning the recognition and enforcement of arbitral awards entered into 
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by the Contracting States nor deprive any interested party of any right he may have to avail 

himself of an arbitral award in the manner and to the extent allowed by the law or the treaties of 

the country where such award is sought to be relied upon. " 

In other words, under the Convention, CAS maintains all rights to the enforcement of this arbitral 

award that it would have had in the absence of the Convention. Section 9 of the U. S. Uniform 

Arbitration Act §201 provides that Article VII does not eliminate all consideration of Article V; it 

merely requires that this Court protect any rights that CAS has miler the domestic laws of the United 

States. There is no conflict between CAS' use of Article VII to invoke the FAA and the language of 

the Convention. Here the United States Federal Court for the District of Columbia enforced an 

award which was made in Egypt, despite the fact that it had been set aside in that country . 

While the award made in this case had been set aside by Egyptian court, CAS had also appealed 

to the French court for enforcement On May 4,1995, French court decided to enforce that award. 

However, Egyptian Air Force appealed to the Paris Appeal Court and argued that Article 33 of "the 

Treaty of Judicial Mutual Assistance" entered between France and Egypt in 1982, which placed an 

obligation on France to accept the decision of Egyptian court setting aside the award and the court 

ought to refuse to enforce it. But French court pointed out that relying on the Article 1502 of the 

French Code of Civil Procedure, the refusal of recognition and enforcement of foreign arbitral awazti 

is exclusively governed by Article V (1) (e) of the New York Convention which provides in part: 
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"The award has not yet become binding on the parties, or has been set aside or suspended by a 

competent authority of the country in which, or under the law of which, that award was made. " 

Thus, the French court held that although Egypt court governed the arbitral award, the award did 

not have any connection with the Egyptian legal system, because it was an international award. 

According to the aforementioned French law, the recognition and enforcement of the award was not 

contrary to the international public policy, even if it had been set aside by the court of the seat of 

arbitration. The U. S. and French courts insisted that enforcement of the award should not necessarily 

be refused in a case where the award had been set aside in the country of origin. However, this 

remains a controversial issue. 

The prime advocate of upholding the "delocalisation" theory is Jan Paulsson. He has submitted 

that it is not necessary to consider the fact that the award has been set aside in the country of origin. 

He has praised the U. S. court for daring to have applied Article VII of the New York Convention to 

enforce the award, and at the same time declining to consider the stipulation of Article V of the 

Convention, which had been advanced in support of the argument that the award had been set aside 

by the Egyptian court. 120 Sampliner has also supported the position taken by the United States court 

in applying Article VII of the New York Convention, stating that national law and the municipal 

public policy were in support of the enforcement of a foreign arbitral award. The decision of the 

120 Paulsson, J., "Rediscovering the N. Y. Convention: Further Reflections on Chromalloy. ", (1997), 
Mealey's Int'l Arb. Rep, Volume 12, p20,30 
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court had conformed to the purpose of the New York Convention12' 

On the other hand, Freyer has opposed this view She criticizes the decision and sees it as a 

judgment fraught with errors, because Article V(l)(e) of the New York Convention and Article 

36(1 Xa) of the UNCTTRAL Model Law have provided that once "the award has been set aside. . . by 

a competent authority of the country in which, or under the law of which, that award was made, " 

then "recognition and enforcement of the award may be refused. " Therefore, she deemed that the 

recognition and enforcement of the award should have been refused by the U. S court and at worst 

declined jurisdiction over this case. 122 

In practice, however, in the exercise of determining whether or not to set aside a foreign arbitral 

award, it would be impossible to guarantee that there had been no errors leading up to the setting 

aside the award or whatever conclusion the court reaches. For example, where the award was probably 

procured by corruption, fiaud, or undue means, where the adversarial principle has not been 

respected, or where the recognition or enforcement shall be contrary to public international order, 

etc 123 Moreover, the obligatory force of an awazd in one country may be refused by the other 

country. Conversely, the enforcing states also have the right to grant the obligatory force to an arbitral 

award. All that notwithstanding, the present writer worries if the enforcing state has not been granted 

'Z' Sampliner, Gary H,. "Enforcement of Nullified Foreign Arbitral Awards Chromalloy Revisited", 
(1997), Journal of International Arbitration., Volume 14, No. 3, p 142 
122 Freyer, Dana, "United States Recognition and Enforcement of Annulled Foreign Arbitral Awards - The 
Aftermath of the Chromalloy Case" (2000), J. I. A, Volume 17, No. 2, p 1-9 
123 Section 10 (1) of the United States Federal Act, Article 1502 (5) of the French Code of Civil 
Procedure 
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too excessive a power to be able to disregard the fact that an award has been set aside by foreign 

country, and give fresh life to the award to enjoy validity and enforceability in some other country. It 

not only beats the imagination of the parties, but also eludes any reasonable line of thought held by 

the scholars. 

5.11 Conclusion 

The opponents to the delocalisation theory believe that any worthwhile principle of law should 

not exist in a legal vacuum; it is practically very difficult for arbitral process to detach from the legal 

system of the county where the proceedings take place. Any arbitial proceeding arising from 

private contractual stipulation is bound to have a national character' 24 Arbitral tribunals may be 

empowered by the rules governing the proceedings to, for instance, make interim measures. Powers 

may also be implied, or taken away, considering the implication of powers excluded by the lex 

arbiiri. 125 

Fiz hennore, the award by the arbitrator, the legal effect of the arbitration agreement, the power of 

the arbitrator and enforcement of the award all depend on enforcement mechanisms provided in the 

laws of the SW. 126 An athit on will be meaningless and invalid unless the domestic law recognizes 

that the parties' have the right to submit to arbitration, to authorize the hearing by the arbitrator, and 

124 Fn 7, at p 159-161 
125 Section 38,39 of the English Arbitration Act 1996; Article 26 of the UNCITRAL Arbitration Rules; Article 47 of 
ICSID Convention; Article 23 of ICC Rules; Article 17 of the Model Law; Collins, L. "Provisional and 
Protective Measures in International Litigation", (1992), 111 Hague Recueil 9 (and in Essays in International 
Litigation and the Conflict of Laws. 
126 Fn 9, at p52 
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to enforce the award. The power and effect of arbitration is a concession from the country executing 

the arbitration. 127 If any of the parties refuses to enforce the award, then the other party would 

need to rely on the court to obtain enforcement. 128 The award is actually worthless if it is not 

enforceable. 129 

In practice and in view of the above discussion, we find that it is not easy for arbitration proceedings 

to nun independently of the national legal system. Apparently, majority of arbitration proceedings are 

governed by the laws of the seat of arbitration and this likely remains the case, 130 unless and until 

the aforementioned problems can be resolved by international treaties like the ICSID Convention on 

ICSID arbitration. 131 

Undoubtedly, some cases, as well as certain rules or international conventions have adopted the 

"delocalisation" theory. It only goes to show that this theory has certainly captured the attention of 

practitioners, scholars and other stakeholders in international commercial arbitration, and deserves 

careful study and a chance to develop. It also needs to contend with the reality that only a limited 

number of disputes so for submitted to arbitration had adopted the "delocalisation" theory for 

127 Fn 14, at p 11-12 
128 Fn 10, at p1-31, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/ 
arbitration/DocumentFrameSet. aspx? ipn=26304), access on 26 June 2009; Article 18 of the Model Law 
provides that "The parties shall be treated with equally and each party shall be given a full opportunity of 
presenting his case"; Article V(1)(b) of the New York Convention provides that "Recognition and 
enforcement may be refused---if the party ---proof that (b) The party against whom the award is invoked was 
not given proper notice of the appointment of the arbitrator or of the arbitration proceeding or was otherwise 
unable to present his case. " 
129 Ibid at p1-53, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26303), access on 2 June 2009; 
130 Fn 10, at p1-37, (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306), access on 23 June 2009 
131 Fn 101, at p2 
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settlement and most of them had a state as one of the parries. 132 

The difficulty with "delocalisation" theory is that it restricts the national law of the place of 

arbitration chosen by the parties, which limits the courts of the place of arbitration to supervise the 

arbitral proceeding. 
133 It restricts the assistance and supervision of national courts, with the result 

that this affects the effectiveness of the arbitration proceedings, since arbitrators lack "sovereign 

powers equivalent to those of the State with which, they can neither enforce their awards; nor do 

they have adequate powers to ensure the proper conduct of the arbitration proceedings. "134 Under 

the UNCTTRAL Model Law, we find that national courts still play a very important role in the 

conduct of arbitration. 135 In the light of this, without the assistance of covet, it would be difficult for 

arbitral proceeding to proceed smoothly. This represents a severe shortcoming of this theory. 

Furthermore, the only legitimate limitation to delocalisation may be the mandatory Hiles and 

public policy concerns, because under Article V(lXe) of the New York Convention, if the award 

"has been set aside or suspended by a competent authority of the country in which, or under the law 

of which, that award was made, " the recognition and enforcement of the award may be refused. The 

132 In Arabian American Oil Company v. the Kingdom of Saudi Arabia. (1963) 27.1. L. R. p. 117. And 
Arabia American Oil Company v. the Kingdom of Saudi Arabia (1963) 27. I. L. R. p117. TEXACO v. The 
Government of the Libyan Arab. Republic (1978) 17. I. L. M, p3. Both the Kingdom of Saudi Arabia and 
The Government of the Libyan Arab Republic are all state parties. 
133 Fn 14, at p9l 
134 Ziegel, Jacob S. and Lerne, Shalom, New Developments in International Commercial and Consumer Law, 
1998, p296 
135 These functions relate to the procedure for appointment of arbitrators (Article 11), raising the question 
of and procedure for challenging an arbitrator (Article 13), the grounds for terminating the mandate of an 
arbitrator and the methods of doing so, the competence of arbitral tribunal to rule on its jurisdiction 
(Article 16), and application for setting aside as exclusive recourse against arbitral award (Article 34). 
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legislative purpose of Article V(1 )(e) is to encourage the contacting states to look further afield when 

recognizing and enforcing the foreign arbitral award. 136 Ih: van den Berg advocates this, alleging 

this provision to be "the more- favourable-right-provision. " 

Apparently, "a competent authority of the country" and "the state in which the award was made" 

possesses the requisite jurisdiction to set aside the award if it violates the mandatory rules of the 

place of arbitration. Hence, it is believed that the parties to arbitral proceedings cannot disregard the 

effect of mandatory rules of those states on the validity of the award. On the other hand, Article 

V(2)(b) provides that if "the recognition or enforcement of the award would be contrary to the 

public policy of that country, " the recognition and enforcement of the award may be refused by 

the enforcing state. It can choose either to consider or disregard the public policy of the state in 

which the award was made, as regards the legal efficacy of the award. In this case, a domestic court 

faced with an application to recognize and enforce a foreign award must first examine if the arbitral 

procedure adopted and resultant award violates the fundamental policy of the place of cotut 7 

Therefore, just as we had concluded in Chapter 4, the mandatory rules and public policy of the place 

of arbitration are very important for the recognition and enforcement of the arbitral award. 

Having discovered the obvious and fimdamental flaws in the "delocalisation, " it is rife to 

consider and develop a more workable theory or properly amend this one. The present writer regards 

136 Atterbury, S. W., "Enforcement of A-National Arbitral Awards Under the New York Convention of 
1958", (1992), Virginia Journal of International Law, Volume 32, p487-489 
137 Article V(2)(b) of the New York Convention 
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the place of arbitration and the arbitral procedure as the most objective and decisive connecting 

factors between the awards and their successful recognition and enforcement On the other hand, if 

the lex loci arbitri is applied, it will indeed obstruct the parties' right to fm1y choose their preferred 

procedural law and grimly curtail their enthusiasm to submit the disputes to arbitration. Where the 

number of international commercial disputes submitted to arbitration declines, certainly the 

development of international commercial arbitration will suffer a set back. Consequently, the most 

appropriate solution around this eventuality would be concerted support for the principle of party 

autonomy with the hope that this would arouse the will of the parties to select arbitration for the 

resolution of their disputes, thus encouraging the popularity of international commercial arbitration, 

and enhancing its potential for growth 
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Chapter 6 

Harmonisation ofArbitration 

6.1 Introduction 

International commercial arbitration may touch upon the applicability of procedural laws of 

different states. Disputes with similar issues submitted to arbitration at different places may result in 

different outcomes due to the different provisions contained in different procedural laws of the places 

of arbitration. This reflects the importance of the place where the arbitration takes place and its 

laws in the whole arbitral process and outcomes. ' As mentioned in Chapter 5, in recent years, 

international commercial arbitration has considered the idea of delocalised arbitration, i. e. being able 

to detach international arbitration from the control and influences of domestic law of the seat of 

arbitration, thus creating what is known as a "floating awaW' The "delocalisation" theory of 

arbitration m essence challenges the traditional 'seat' theory This school of thought has sought to 

establish a practice which leaves arbitration subject only to the control of the law of the country 

where the recognition and enforcement of arbit ml award is sought2 In this way, the arbitral award 

will be valid both in the law of the sites and the enforcing states 3 However, the reality of 

intemational arbihation shows that national courts and laws still play the roles of support and 

' Redfern, A. and Hunter M, Law and Practice oflnternational Commercial Arbitration, 0 edn (London: Sweet 
& Maxwell Ltd., 2004), p91 
2 Yu, Hong-Lin, "Is the territorial link between arbitration and the country of origin established by 
Articles I and V(1)(e) being distorted by the application of Article VII of the New York Convention", 
(2002), International Arbitration Law Review, p198 
3 Lew, Julian D. M., Applicable Law in International Commercial Arbitration :A Study in Commercial 
Arbitration Awards, 1978, p590 
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supervision over arbitral proceedings. 4 Furthermore, we submit that the delocalisation theory can 

not achieve the harmonising of the myriad of arbitration laws that ultimately shape the status of 

international arbitration awards. 

In answer to harmonising these laws, the United Nations General Assembly unanimously 

endorsed the UNCTTRAL Model Law (hereinafter called "the Model Law") on December 11,1985. 

Apart from helping to achieve the harmonisation of the arbitration concepts of different legal 

systems, it is hoped that the Model Law would also influence judiciary control as far as it relates to 

arbitration proceds, and would be welcomed by the diffetent legal, economic and political 

regimes of the world. 5 the Model Law is also hoped to fiuther the development and hannonisation6 

of the international economy through the establishment of a set of fair and efficient legal structures 

respected by each state, and to fulfill the purpose of the hannonisation and integration of arbitration 

laws.? 

Unfortunately, the Model Law does not have a mandatory effect on countries around the world. 

Goode, Roy, "The Role of the Lex Loci Arbioi in International Commercial Arbitration", (2001), Arbitration 
International, Volume 17, No. 1, p24 
5 Fn 1, at p69 
6 Holtzmann, Howard M. and Neuhaus, Joseph E., A Guide To The UNCITRAL Model Law On 
International Commercial Arbitration: Legislative History and Commentary, 2d edn (Deventer, The 
Netherlands, Kluwer Law and Taxation Publishers, 1994), p4; Montineri, Corinne, "Legal Harmonisation 
Through Model Laws: The Example of the UNCITRAL Model Law on International Commercial 
Arbitration", in Celebrating Success: 20 Years UNCITRAL Model Law on International Commercial 
Arbitration, 2005, p8; Yeo, Alvin, "Harmonisation, Party Autonomy and Mandatory Provisions Under the 
UNCITRAL Model Law", in Celebrating Success: 20 Years UNCITRAL Model Law on International 
Commercial Arbitration, 2005, p50; Umar, M Musseyn, "Interim Measures in International Arbitration 
(With Reference to Indonesia)", in Celebrating Success: 20 Years UNCITRAL Model Law on 
International Commercial Arbitration, 2005, p115 

Holtzmann, Howard M. and Neuhaus, Joseph E., Fn 6, at "Foreward" 
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States have the freedom to decide whether or not to refer and/or to adopt the Model Law. A number 

of countries have already adopted or at least referred to the Model Law in their arbitration laws, but 

there are still many that have not made any such adoption or reference in their arbitration laws. 

However as detail of the efficacy of the Model Law towards achieving harmonisation of arbitration 

laws will be discussed in this chapter, this writer shall also attempt to ascertain the extent to which 

the goal of harmonisation of arbitration law is attainable, especially given the issues arising from 

the operation of the Model Law This writer shall also examine some of the solutions to achieve 

harmonisation that have been proffered by certain renowned scholars, as well as those that have been 

advanced by this writer himself. 

6.2 Definition of Harmonisation 

Literally "Harmonization"8 is the adjustment of the discrepancies and unlikeness of different 

measurements, methods, procedures, specifications schedules, or systems to make them uniform 

or mutually compatible .9 Another source defines ̀harmonization" as the process and/or results of 

adjusting differences or inconsistencies to bring significant fimhm into agreement 10 

Yet, another source has defined the concept of harmonisation in terms of the process by which 

member states of the EU make changes in their national laws, in accordance with Community 

legislation, to produce uniformity, particularly relating to commercial mailers of common interest 

8 The words harmonisation is the English variation of the word harmonization 
9 http: //www. businessdictionary. com/definition/harmonization. html, access on 30 June 2009 
10 http: //www. answers. com/harTnonization, access on 30 June 2009 
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The Council of Ministers has, for example, issued directives on the harmonisation of company law 

and of units of measurement. 11 

Various arbitration scholars have also provided definitions of harmonisation. One scholar believes 

that harmonisation describes the process where standards of different countries are combined into 

one practical standard. Any exti mes of the common points of these standards will gradually be 

eliminated until each country has the same standard as all the other countries in mutual consent 12 

Again harmonisation has been described as the compatibility of both regulatory requirements and 

consistency of reviews. This implies that to achieve harmonisation, all countries would need the 

same policies, priorities, or siategies. The desired destination is the consistency of the regulations of 

data collection, testing procedures, and exchange of infonnarion. 13 

On the other hand, other scholars define hannonisalion as the coordination of conflicts of laws. 

Legal conflicts are resolved by these traditional solutions, but do not influence the rules of substantial 

laws of each country. 14 Likewise, harmonisation is usually not all-inclusive but is relatively limited 

This means that harmonisation of laws is not intended to build a unique authority of law on a 

11 Martin, Elizabeth A., A Dictionary of Law(Oxford), 4d' edn, 1997, p211 
12 Harmonization of Professional Standards, (1998), International Federation for Information Processing, 
(http: //www. ifip. or. at/minutes/C99/C99_harmonization. htm), access on 20 July 2009 
13 Bijman, Jos, "Biosafety Regulation", (1994), Biotechnology and Development Monitor, No. 18,1994, 
p8, (http: //www. biotech-monitor. nl/1809. htm), access on 30 June 2009 
14 Guo, Yujun, "Globalization of Economy & Legal Harmonisation and Unification", (2001), Wuhan 
University Journal(Philosophy & Social Science), Volume 54 No. 2, pl 
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particular topic. 15 In other words, hannonisation looks to effect an approximation or co-ordination 

of different legal provision or systems by eliminating major differences and creating minimum 

requirements or standards. 16 The team harmonisation discusses the appointing of one singular 

concept to reflect like characteristics or similar fomms. Harmonisation can only be achieved if the 

concept it represents is almost or exactly the same. 17 

In summary, therefore harmonisation aims to unify and bring hitherto incompatible and 

inconsistent stnrftues into some kind of agneernent. However in arbitration circles, the harmonisation 

of law indicates the process involved in applying the same law to different countries, and bringing 

national laws in line with each other. 18 

Generally hannonisation of law indicates the process involved in the application of the same 

law to different countries, bringing national laws in line with each other. Usually in international 

contractual operations, the regulatory principle of stronger states is transplanted into those of weaker 

states 19 One vivid attempt at h=onisation in international commercial arbitration can be seen in 

the creation of the Model Law 

63 The Origin of the UNCITRAL Model Law 

15 Ibid 
16 [bid 
17 Terminology work - Harmonisation of concepts and terms, January 2006, Review of Content 
Standard, IS0860: 1996 
18 http: //www. babylon. com/definition/harmonise/Chinese%20(T); 
http: //www. babylon. com/definition/Hartnonisation/Chinese%20(T, access on 30 June 2009 
19 Ibid 
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The Asian-African Legal Consultative Committee ("AALCC') passed a resolution on July 5, 

1976. It invited the UNCTTRAL to prepare a protocol towards the New York Convention in order to 

resolve some issues relating to arbitration procedure, such as an impartial judicial investigation, 

legitimate procedures and renouncement of state immunity. 2O This suggestion and the comments 

made by the Secretariat of the UNCTIRAL were submitted for discussion in the 1977 annual 

meeting of the UNCTIRAL. The UNCTiRAL requested that the Secretariat, the AALCC and the 

other institutions which participated one way or the other in the preparation of the protocol 

negotiated, undertake a research on the various issues raised. 21 In response to that request, the 

Secretariat held a Consultative Conference in Paris in September 1978, with the representative of the 

AALCC, the members of the International Council for Commercial Arbitration and the arbitrators of 

the ICC in attendance. 22 The experts in attendance at this meeting unanimously submitted that, in 

order to strengthen the legal shuctwe of international arbit ation, the most effective action that the 

UNCPIRAL could take was to start preparing something akin to a Model Law They suggested that, 

if each state could adopt the Model Law, it would not only ensure the establishment of a coherent 

arbitration pure which would accommodate the needs of international trade, but also help fulfill 

universal fairness advocated by the AALCC23 The experts also believed that the Model Law would 

help drastically reduce the incidences of parties' dissatisfaction with arbilial awards. 24 

20 Secretariat Note Reporting AALCC Decision, A/CN. 9/127, Annex, para. 3, p 1162 infra. The AALCC decision 
was adopted on 5 July 1976. 
21 1977 Commission Report, A/32/17, para. 39, p. 1167 infra. 
22 Secretariat Note on Further Work, A/CN. 9/169, para. 3, p. 1173 infra. 
23 Fn 7, at p 10 
24 Secretariat Note on Further Work, A/CN. 9/169 paras. 6-9, p1173-74 infra. 
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The Secretariat eventually submitted the conclusions reached at the Paris meeting to the 1979 

Annual Meeting of the UNCTTRAL, as well as a detailed report on interpretation and application of 

the New York Convention. 25 The conclusion of the report showed that, through stipulating a set of 

model or uniform law, the harmonisation of the practice of enforcing arbitral awards by the 

international community and cutting down on the judiciary control on the aspect of arbitration 

procedures, can be effectively achieved. Modifying the New York Convention or passing a protocol 

to help achieve harmonisation and control would not be necessaiy26 The UNCITRAL accepted 

these points and further requested that the Secretariat and the relevant institutions, especially the 

AALCC, convene a discussion session with the International Council for Commercial Arbitration, 

and prepare a preliminary draft on the model law of arbitration procedures. At the same time, the 

UNCITR. AL also directed that the scope of the draft should be restricted to international commercial 

arbitration, not domestic arbitration, and it should adequately consider the relevant provisions of the 

New York Convention and the UNCITRAL Arbitration Rules. After the catalyst meeting of 1977, it 

took a further eight years to conclude preliminary preparations, draft the Model Law, and organize 

extensive consultation to procure opinions on the draft. In 1985, the UNCTIRAL submitted the draft 

law for review at the General Assembly of the United Nations, which accordingly gave its assent to 

the Model Law. The UNCTTRAL strongly neoommended it to the government of each state for their 

25 Generally 1979 Commission Report, A/34/17, pares. 76-81, p1187-88 infra. 
26 1979 Commission Report, A/34117, pares. 76-80, p1187-88 infra. 
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consideration and possible adoption. 27 

6.4 The Purpose of the Model Law 

The Model Law is a set of intemational standard documents which has the potential to 

revolutionize the practice of international commercial arbitration. As more than 60 states and 18 

international organizations took part in the formation of the draft, the Model Law itself generally 

represents the thoughts of the states and international organizations 28 The General Assembly of the 

United Nations ratified Resolution 40/72 on the Model Law on December 11,1985, and it suggested 

that each member state consider the adoption of the Model Law for the purpose of promoting the 

integration of arbitration procedural rules towards materializing the specific needs of international 

commercial arbitration. 29 The basic purpose of the Model Law was to promote the modernization 

and integration of world arbitration legislations and to fu ther harmonisation of domestic laws which 

regulate international commercial arbitation30 hi Resolution 40/72, the Genial Assembly of the 

United Nations also clearly pointed out that arbitration was an important approach to resolving 

international disputes, and that if states of different legal and economic regimes would adopt the 

27 1979 Commission Report, A/34/17, paras. 81, p1188 infra. 
28 Fn 7, at p13 
29 Ibid at "Foreword" 
30 Montineri, Corinne, "Legal Harmonisation Through Model Laws: The Example of the UNCITRAL 
Model Law on International Commercial Arbitration", in Celebrating Success: 20 Years UNCITRAL 
Model Law on International Commercial Arbitration, 2005, p8; Yeo, Alvin, "Harmonisation, Party 
Autonomy and Mandatory Provisions Under the UNCITRAL Model Law", in Celebrating Success: 20 
Years UNCITRAL Model Law on International Commercial Arbitration, 2005, p50; Umar, M Musseyn, 
"Interim Measures in International Arbitration (With Reference to Indonesia)", in Celebrating Success: 20 
Years UNCITRAL Model Law on International Commercial Arbitration, 2005, p115; Fn 7, at p4 
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Model Law, it would help the progress of harmonising international economic relations. 3' It 

would further help in establishing a set of fair legal regimes which would serve to resolve 

international commercial disputes effectively. Passing the Model Law was and still is an 

outstanding contribution towards the harmonisation and modernization of present international 

commercial arbitration. It remains the singular most outstanding development in this area and the 

most influential accomplishment in the field of international commercial arbitration during the 

1980s. 32 

6.5 Policy Goals and Significance of the Model Law 

6.5.1 Content of the Model Law 

The Model Law presents eight chapters and thirty-six articles and its content concern each aspect 

of arbitation, the scope of application, the formation and effects of an arbitration agreement, the 

composition and powers of an arbitral tribunal, arbitration procedures, indictment of an arbitral 

award, as well as the recognition and enforcement of an arbitral award. The Model Law also 

provides that the scope of its application is restricted or confined to International commercial 

arbitration" and provides a wide lion of the tear, `tonal' and "commercial: 33 In 

the same vein, it confers an arbitral tribunal with considerable discretion and emphasizes that an 

31 Fn 7, at p13 
32 Ibid at "Foreword" 
33 Article 1(1), (3) of the Model Law 
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arbitral award may be set aside on ground of intgularity. 34 It believes in the possibility of universal 

effect of an arbitral award; and enumerates the grounds for enforcements and refusal to recognize an 

arbitral award in accordance with the New York Convention. 35 All in all, the Model Law refers to 

the New York Convention for further development without conflicting with it and other related 

conventions. 36 

65.2 The Model Law as a Tool for Harmonising Arbitration Legislation 

The provisions of the Model Law were the product of the deliberations of arbitration experts from 

various different parts of the world. It contains the expressed ideas of the countries with different 

political, economic and cultural backgrounds and orientation. It also reflects the feelings and opinions 

of most member states on arbitration legislation. 37 The model is meant to be incorporated into the 

laws of any willing state, and it is merely recommended, not obligatory. States should also inform 

the UNCITRAL Secretariat of any implementation of the law38 However being a product of a 

consensus of sorts, it is expected states should accept the Model Law fairly easily. But in contrast to a 

convention which would typically severely restrict or prohibit changes to the uniform text, the 

Model Law permits modification and some of its provisions may be left out upon incorporation into 

national legislation. This flexibility has the tendency to diminish the overall potency of the law in 

34 Regarding to the application for setting aside as exclusive recourse against arbitral award, see Article 
34 of the Model Law. 
� Article V of the New York Convention. 
36 Fn7, atp9 
37 "UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and 
Use", (2002), United Nations Publication Sales No. E. 05. V. 4, p13 
39 Ibid 
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achieving hannonisation, but at the same time allows the Model Law easy access into an 

already-established legal system, which is particularly relevant in cases where the uniform text and 

the legal system of the state are closely linked. This flexibility of form contributes to the widespread 

acceptance of the Model Law over other like conventions. However, the UNCITRAL "Guide to 

Enactment and Use" allows only a certain minimum of adjustments to the Model Law, and in the 

interest of universality, these adjustments should remain within the purpose of the Model Law39 

When the Model Law was drafted, the following principles were stipulated: to confine the 

intervention of domestic courts, accept the principle of party autonomy, and allow parties to freely 

choose the ways to resolve their disputes, so as to achieve the materialization of the liberalization of 

international commercial arbitration. Necessary mandatory Hiles were stipulated in order to guarantee 

that arbitration would proceed in teams of fair and appropriate procedure. 40 The establishment of a 

set of international commercial arbitration procedural laws and regulations guarantees that arbitration 

can proceed smoothly even where parties fail to reach an agreement on procedural issues. Such rules 

provide additional impetus for the enforcement of arbitral awards and point out the ways of 

resolving those substantial issues. From the abovoenlioned, vwe can see that the Model Law digests 

the merits of domestic and intemational arbitration legislations fictively, as well as striving to 

balance the principle ofparty autonomy and the povA r of judicial coritrol of courts. All in all the Model 

Law produces far-reaching solutions for the harmonisation of legislations of various states, as it 

39 Ibid at p 13-14 
40 Article 18, and 19 of the Model Law 
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stipulates and modifies arbitration laws of each state that adopts it, with the restilt that it establishes a 

stable and predictable international legal framework for international commercial arbiiation. 

6.6 An Examination of the Procedural Law in Various States 

We shall also be interested in the issues that would normally arise from the interaction of related 

arbitral procedure contained in the arbitration laws of different countries, as well as the harmonising 

role played by the Model Law. We shall also examine the shortcomings of the Model Law and 

suggest ways to achieve a more effective system. 

6.6.1 Arbitration Laws among Various States 

This section shall be dedicated to a discussion of relevant provisions in the arbitration laws of 

various countries. The purpose of this exercise is to undastaW the differences that exist among various 

arbitration laws, and to establish the possibility or otherwise of achieving some sort of harmonisation 

through the delocalisation theory or the Model Law 

6.6.1.1 Provisions Relating to Court Intervention in the Model Law 

The relationship between a national court and an arbitral tribunal is actually one of constrained 

incompatibility and real par ship. 41 Even though modem international commercial arbitration 

already shows great deal of independence when inlemalional trade is corncemed, it cannot be 

1 Fn 1, at p349 
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intervened by national sovereignty. 42 The arbitration clause of the arbitration agreement, for 

example, is still generally considered to be an independent agreement, and generally not influenced 

by defects in the underlying agreement43 

Article 5 of the Model Law provides that "in matters governed by this Law, no court shall 

intervene except where so provided in this Law" The term "intervene" used by Article 5 was 

explained by the Commission to include court action, which can be categorized more as "assistance" 

to the arbitration rather than an intervention As far as the issue of court intervention in the Model 

Law is concerned, the purpose of Article 5 of the law is to enable the draftsmen describe as clearly as 

possible the ciitumstances where the court may have the power to control arbitial proceedings, so as 

to reduce incidences of confusion between the parties and aibimators as well as further the 

development of a universal standard. According to the Secretariat, the provision operates mainly to 

"exclude any general or residual powers" given to a court of the enacting state in statutes other than 

the Model Law45 In appropriate situations, Article 5 should not be seen as expressing hostility to 

court intervention or assistance, but only to satisfy the need for certainty, in relation to the range of 

circumstances where court action is permissible. The Model Law provides for situations of court 

involvement under Articles 8 (arbitration agreement and substantive claim before court), 9 (interim 

measures), 11 (appointment of arbitrators), 13 (challenge procedure), 14 (failure or impossibility to 

42 Ibid 
43 Ibid at p 173 
44 Summary Record, A/CN. 9/309, para. 40, p237 infra. 
45 Seventh Secretariat Note, A/CN. 9/264, parat, p. 288 infra Summary Record, A/CN. 9/309, pare 40, 
p237 infra 
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act), 16 (competence of arbitral tribunal to rule on its jurisdiction), 27 (court assistance in taking 

evidence), 34 (setting aside an award) and 35 and 36 (recognition and enforcement of awards). In a 

great majority of cases, Article 5 has been relied upon to determine the extent of permissible 

intervention, with difficulties only arising in marginal cases 46 

Furthermore, Article 6 of the Model Law provides that "the functions referred to in Articles 11(3), 

11(4), 13(3), 14,16(3) and 34(2) shall be performed by... Mach state enacting this Model Law 

specifies the court, courts or, where referred to therein, other authority competent to perform these 

functions. ]" Apparently, this provision of the Model Law allows the legislature of a state adopting 

the Model Law to determine which court or authority in the state should perform certain functions 

under the law Although in certain courts in a domestic system a certain degree of consultation may 

serve for competence, the Model Law's main purpose is to assist foreign parties in pinpointing 

the competent court or authority and obtaining information on its procedures and practices. 47 

Furthermore, the determination of a single court or authority would allow the Model Law to gain 

experience in arbitration. 48 The aforementioned provision makes it clear however, that more than 

one court or authority may be designated. 49 

6.6.12 The Issue of Interim Measures among the Model Law Countries 

46 Commission Report. A/4/17, para. 61, p238 infra. 
47 Seventh Secretariat Note. A/CN, 9/264, pare 2 p249 infra. 
48 Ibid 
49 Commission Report, A/40/17, para. 68, p255 infra. 
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In the course of arbitral proceedings, a tribunal may be constrained to order interim measures to 

take and preserve evidence, secure property, or other measures in order to maintain the status quo of 

the ryes and the dispute in general, pending the outcome of the arbitral proceeding. These different 

measures are known by different names in arbitral and legal parlance; some called ̀interim measure 

of protection, "so while others are called "conservatory mom. "51 However regardless of the 

terminology employed, they atze all types of conservatory measure made pending the outcome of the 

arbitration proceedings. 52 Article 9 of the Model Law provides that: "it is not incompatible with an 

arbitration agreement for a party to request, before or during arbitral proceedings, from a court an 

interim measure of protection and for a court to grant such measure. " It clearly states that application 

to the court for interim measures does not contradict with the arbitration agreement However where 

a party applies to the court for interim measures, the court might not be willing to make a decision 

that would influence, or otherwise preempt the outcome or determination of the matter submitted for 

arbitration. 53 

Under Article 17 of the Model Law, interim measures of protection are presumed to apply "by 

so Article 23 of International Chamber of Commerce Arbitration Rules 1998 
st Article 183 of Switzerland's Private International Law Statute provides that "l. Unless the parties have 

agreed otherwise, the arbitral tribunal may, at the request of a party, order provisional or protective 
measures. 
2. If the party so ordered does not comply therewith voluntarily, the arbitral tribunal may request the 
assistance of the competent court. Such court shall apply its own law. 
3. The arbitral tribunal or the court may make the granting of provisional or protective measures subject 
to the provision of appropriate security. " 
52 Article 23 (1) of International Chamber of Commerce Arbitration Rules 1998 
53 Channel Tunnel Group Ltd v Balfour Beatty Construction Ltd., [ 1993] A. C. 334, p367-68 
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order" of the arbitral tribunal. 54 Many states when adopting the Model Law amended the 

aspect that the Model Law does not provide for the execution of orders. Egypt, for example, 

fundamentally adjusted the rule in Article 17 in its new arbitration law. In place of "unless otherwise 

agreed by the parties, " the arbitral tribunal can order interim or conservatory measures under the 

condition that both parties "agree to confer upon the arbit w panel" this power" s If there is a failue 

to execute the order by the party against whom it was made, then the arbitral tribunal may authorize 

the other party to undertake the procedures necessary for its executiion. These procedures will be 

carried out without prejudice to the right of the other party to apply to the President of the Court for 

an execution order. This appears to place the order on the same level as a final award. 56 

Perhaps to clarify the status of an interim order or measure against a final award, the province of 

British Columbia in Canada for example has included a definition of award into its International 

Commercial Arbitration Act. For the intention of this Act, "arbitral award" is defined as any 

won of the arbitral tribunal regarding the matter of the dispute including an interim award 

made for the preservation of pmpeity. 57 Once a Model Law country, Scotland, in its new Arbihation 

(Scotland) Act 2009 has provided that the tribunal may order a party to permit the tribunal, an expert 

sa Article 17 of the Model Law provides that "Unless otherwise agreed by the parties, the arbitral tribunal 
may, at the request of a party, order any party to take such interim measure of protection as the arbitral 
tribunal may consider necessary in respect of the subject-matter of the dispute. The arbitral tribunal may 
require any party to provide appropriate security in connection with such measure. " 
ss Article 24(1) of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
56 Article 24(2) of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
57 Section 2 of International Commercial Arbitration Act, British Columbia, Canada 
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or the other party to examine, take photograph, preserve or take custody of any property which the 

party owns or holds which is the subject of the arbitration, or as to which any question causes of the 

arbitration, and so of 58 On the other hand, the Rule also states that "die court has the same power in 

an arbitration as it has in civil proceedings to grant interdict (or interim interdict), or to grant any 

other interim or permanent order: "59 

Tunisia kept "order" in its Law Arbitration Code that which basically re-enacts the provisions of 

Article 17 of the Model Law, but added to the part which provides that if a party does not agree with 

the order, the assistance of the First President of the Court of Appeal of Tunis may be sought for by 

the arbitral tribunal 60 The Tunisian method resembles the position in the United States where the 

law of California in its s. 1297.171 repeats Article 17 of the Model Law. However at the same time, 

bys. 1297.92 the court can actonarequesttoenforceinterim measurm of protection ordered by an 

2thi1 tribunal 61 

On the other hand, courts in jurisdictions such as Hong Kong and Japan have greater power than 

arbitral tribunals in conducting the process necessary for interim measures. For example, regarding 

the special power available to a court m relation to arbitration proceedings, the Hong Kong model 

states that the court or a judge of the court may make an order directing an amount in dispute to be 

58 Rule 34(a)(i) of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland) Act 2009 
59 Rule 43(1)()(g) of Schedule 1-Scottish Arbitration Rules, the Arbitration (Scotland) Act 2009 
60 Article 62 of the Tunisia Law Arbitration Code, 1993 
6' Sanders, Pieter, "Unity and Diversity in the Adoption of the Model Law", (1995), Arbitration Law, 
Volume 11, No. 1, p16 
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secured, as well as issue an interim injunction or conduct any other interim measure it deems fit or 

necessary to be taken and so on. However, the court or a judge of the court may reject to make an 

order regarding a matter which is at the material time the subject of arbitation proceedings; and 

consider it more appropriate for the matter to be resolved by the relevant arbitral tribunal. 62 Some 

scholars63 appear to suggest that the High Court of Hong KongM would tow the same line when 

considering applications for the grant of interim measures in mattes already before an arbitral 

tribunal. Moreover, applying to the court to exercise such power does not contradict the arbitration 

agreement 65 Besides, the Model Law does not contain any provision which prohibits a tribunal 

from giving orders to parties in connection to matters in issue in the arbitrW proceedings, but under 

Hong Kong's law there are two situations where the tribunal cannot order the parties to provide any 

security deposit66 Furthermore, the courts have the power to overtu n the decision which has been 

given by the arbital tribunal; therefore the court appears to occupy a higher niche of authority than 

the arbitral tribunaL67 Thus, when there is a conflict between decisions made by court and arbit i 

62 Article 2GC, Chapter 341, Arbitration Ordinance of Hong Kong 
63 Kaplan, Neil and Bunch, Tony, International Handbook on Commercial Arbitration, Volume II - Hong 
Kong, 1997, p27 
64 Article 17of the Model Law and Section 34 (E) of the Arbitration Ordinance, Hong Kong, introduced 
by the Arbitration (Amendment) Ordinance 1991. However, Section 34(E) was repealed in 1996. 
65 Section 34(E) of Arbitration Ordinance, Hong Kong once provided that "Subject to article 5 of the 
UNCITRAL Model Law, section 14(4), (5) and (6) applies to arbitrations which are governed by the 
UNCITRAL Model Law. " However, this provision was repealed in 1996. 
66 Section 2GB(3) of Arbitration Ordinance, Hong Kong, provides that "(3) An arbitral tribunal must not 
make an order requiring a claimant to provide security for costs only on the ground that the claimant - (a) 
is a natural person who is ordinarily resident outside Hong Kong; or (b) is a body corporate that is 
incorporated, or an association that is formed, under a law of a place outside Hong Kong, or whose 
central management and control is exercised outside Hong Kong. " 
67 Article 2GC(5), Arbitration Ordinance, Hong Kong, 
"(5) The powers conferred by this section can be exercised irrespective of whether or not similar powers 
may be exercised under section 2GB in relation to the same dispute. " 
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tribunal or as to jurisdiction, the court's jurisdiction would prevail. Also, Japanese law permits the 

court, and the arbitral tribunal, to issue interim measures. 68 There is no provision in the Japanese 

Code of Civil Procedure (CCP), 69 directly governing the interim measure of protection in the field 

of arbitration. However, the claimant in an arbitration can request a competent court to issue a 

provisional measure or provisional attachment70 On the other hand, the Model Law only authorizes 

the arbitrral tribunal to issue such an order for the parties in the arbitral proceedings. " 

hi comparison, the IAA (International Arbitration Act, Singapore) provides quite clearly that the 

High Court or judge would have the same power as the tribunal in governing the arbitration 

dispute 72 Yet, IAA further gives specific powers to the athitral tribunal to issue interim measure 

upon properties or valuable goods that are the res in the dispute, so that the arbitral tribunal can 

preserve the value as well as its very existence so as to give meaning and essence to the final award 

as much as possible. Also, the arbitral tribunal may grant all manner of injunctive reliefs under the 

IAA. 73 On the other hand, IAA permits the High Cotu? 4 to exercise the same power as the arbitral 

68 Article 15 and 24 of Japan Arbitration Law 
69 The Code of Civil Procedure, Book VIII, Arbitration Procedure, Japan 
70 Prof. Teruo Doi, International Handbook on Commercial Arbitration, Volume II - Japan, 1997, p22 
" Article 17 of the Model Law provides that "Unless otherwise agreed by the parties, the arbitral tribunal 
may, at the request of a party, order any party to take such interim measure of protection as the arbitral 
tribunal may consider necessary in respect of the subject-matter of the dispute. The arbitral tribunal may 
require any party to provide appropriate security in connection with such measure. " 
72 Article 12(7) of International Arbitration Act 2002 (Singapore) provides that 
"(7) The High Court or a Judge thereof shall have, for the purpose of and in relation to an arbitration to 
which this Part applies, the same power of making orders in respect of any of the matters set out in 
subsection (1) as it has for the purpose of and in relation to an action or matter in the court. " 
73 Section 12(1)(i) of the International Arbitration Act 2002 (Singapore) provides that 
"(i) an interim injunction or any other interim measure" 
74 Section 12(7) of the International Arbitration Act 2002 (Singapore) provides that 
"The High Court or a Judge thereof shall have, for the purpose of and in relation to an arbitration to 
which this Part applies, the same power of making orders in respect of any of the matters set out in 
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tribunal; therefore, a dissatisfied party to an arbitration may apply to the High Court for re-evaluation. 

Since by virtue of Section 12(6) of IAA the High Court of Singapore shares coordinate jurisdiction 

with the arbitral tribunal in dealing with the arbihation issues, 75 the interim measures issued by the 

arbitml tribunal would have the same force as the order which emanates from the High Court. Also, 

the Singaporean law makes specific provisions regarding the costs and expenses incur ed during the 

arbitral proceedings as well as many of the property-related issues to be governed by the arbitral 

tribunal. 76 

Another good example would be Australian law, which provides that both the court and arbitral 

tribunal may order i erim mess m, 77 Accordingly, Article 7(2) and (3) of the International Arbitration 

Act, 1974 provides that the High Court has the authority to make orders for interim measure. 

However, Article 23 of the Act also provides that Ausialia shall adopt Article 17 of the Model Law 

(which empowers the arbitral tribunal to issue interim measures). In short, the Australian Act does 

not make a clear-cut distinction between the covet and the arbitral tribunal, whereas other countries 

mentioned above have made legislative attempts to clarify their respective duties and obligations. 

The jurisdiction to preside over issue of interim measures is shared between the courts and the 

arbitral tribunals. 

subsection (1) as it has for the purpose of and in relation to an action or matter in the court, " 
75 Section 12(6) of the International Arbitration Act 2002 (Singapore) provides that 
"All orders or directions made or given by an arbitral tribunal in the course of an arbitration shall, by 
leave of the High Court or a Judge thereof, be enforceable in the same manner as if they were orders 
made by a court and, where leave is so given, judgment may be entered in terms of the order or direction" 
76 Article 12(1) of the International Arbitration Act 2002( Singapore) 
77 Article 7(3) of the International Arbitration Act 1974, Australia 
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On the other hand, Zimbabwe law provides that the parties may request from the High Court an 

interim measure of protection where the arbitral tribunal has not yet been constituted and the matter 

is urgent; or the arbitral tribunal is not capable of issuing the order or interdict; or the matter is so 

urgent, such that it makes it impracticable to pursue such order or interdict from the arbitral tribunal; 

and the High Court shall not grant any such order or interdict if the arbitral tribunal is able to grant 

the order or interdict, and helshe has determined an application. 78 

Canada is another country which has adopted the Model Law There are different arbitration laws 

in force in its provinces. Ontario is one of the prmvinces79 that align closely with the Model Law. 

Ontario law permits the arbitral tribunal to make orders for interim measures, and the order given by 

the arbitral tribunal shall have the same effect as the award. On the other hand according to Quebec 

law, the arbitral tribunal does not have the jurisdiction to make orders for interim measures, and only 

courts may do soso 

Again, Malta law provides that the Registrar will be the link between the arbitral tribunal and the 

parties, such as when initiating arbitration. The claimant is required to submit its notice to the 

Registrar in order for the arbitration proceedings to beging' In other words, there is no direct 

communication between the parties and the athitral tribunal. Every document or request must be 

78 Article 9 of the Arbitration Act 1996, Zimbabwe 
79 Quebec City, Quebec Province 
80 Barin, Babak, Little, Andrew D., Pepper, Randy A., and Osler, Hoskin & Harcourt (Firm), The Osler 
Guide to Commercial Arbitration in Canada, 2006, p88-89 
81 Article 17 (1) of the Malta Arbitration Act 1996 
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submitted through the Registrar. However, among these countries that have adopted the Model Law, 

the major difference in legislative provisions concerning the issue of the court intervention is in the 

area of which body is competent to make orders for interim measure; whether it is the court82 or the 

arbitral tribunal. 83 Furthermore, the court does not only possess the power to grant interim measure, 

it also has the authority over certain other parts of the arbitration. 

Furthermore, unlike under the Model Law which endows the arbitral tribunal with enormous 

powers, in Germany, the parties may make an arbitration agreement whereby they concede to grant 

the Court (before or during arbitral proceedings), powers to make order for interim measure of 

protection relating to the subject matter of the arbitcation. 84 Put differently, if parties have not agreed 

in the contract that the court should have the power to make an order for interim measure of 

protection, then the court has no jurisdiction to do so. Perri law also differs from the Model Law It 

82 Countries which states that the court will issue the interim measure including the following: 
Article 9 of Law of the Russian Federation on International Commercial Arbitration, Russia 
Section 16 of Arbitration Act, BE 2545 (AD 2002), Thailand 
Article 9 of The Commercial Arbitration Law of the Kingdom of Cambodia, Cambodia 
Section 9 of Danish Arbitration Act, Denmark 
Article 14 of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
Article 9 of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
Article 9 of The Law on International Commercial Arbitration, Iran 
Article 7 of Arbitration International Commercial Act, 1998, Ireland 
Article 7 of The Arbitration Act, 1995 - No. 4 of 1995, Kenya 
Article 758 of Code Of Civil And Commercial Procedure 1953, Libya 
83 Countries which empower the arbitral tribunal to issue the interim measure including the following: 
Article 17 of Law on International Commercial Arbitration, Ukraine 
Article 26 of The Bermuda International Conciliation and Arbitration Act 1993, Bermuda 
Section 26 of Act LXXI of 1994 on Arbitration, Hungary 
Article 17 of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
Article 20 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania 
Article 1433 of Commercial Code, Title IV (of Book V), Commercial Arbitration, Mexico 
Article 24 of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
Article 13 of Arbitration Act No. 11 of 1995, Sri Lanka 
" Section 1033 of the German Arbitration Law 1998 
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provides that the arbitrators have the right to settle, or raise conciliation at any time and to hear and 

settle all related issues, including the validity or efficacy of the agreement, which may arise during 

the proceeding. 85 

Nigerian law provides that "a court before which an action which is the subject of an arbitration 

agreement is brought shall, if any party so requests not later than when submitting his first statement 

on the substance of the dispute, order a stay of proceedings and refer the pasties to arbitrAon. "86 In 

other words, if the parties have not made such an indication, the court can very well entertain a 

matter which is already the subject of an arbitral proceeding. This is at variance with the intendment 

and purpose of the Model Law, which is to separate arbitration from the litigation. Article 8 of the 

Model Law provides that "A court before which an action is brought in a matter which is the subject 

of an arbitraxion agreement shall, if a party so requests not later than when submitting his first 

statement on the substance of the dispute, refer the pasties to arbitration unless it finds that the 

agreement is real and void, inoperative or incapable of being performed "87 Yet, when a party to an 

arbitration proceeding has not raised an objection to the other party's breach of arbitration clauses, 

then the patty cannot on this ground alone be held to have forfeited his right to challenge the 

breach88 

SS Article 38 of Decree Law No. 25935, in force 10 December 1992, Peru 
86 Article 4(1) of Arbitration and Conciliation Decree 1988, Nigeria 
87 Article 8(1) of the Model Law 
88 Article 817 of Arbitration (Title VIII of Book IV of the Italian Code of Civil Procedure), Italy 
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Furthermore, under India's Arbitration and Conciliation Act 1996, the court also has a wider 

jurisdiction than the arbitral tribunal in condwcting the arbitrai proceedings. For instance, an Indian 

court 89 has the same power as the arbital tribunal9° h making orders for interim measures. The 

court must also examine the award before enforcement In order for the award to qualify as a foreign 

award seeking enforcement in India, the court must examine three documents, viz: the copy of the 

award; the copy of the arbitration agreement; and any necessary document that is needed to prove 

that the nationality of the award is not Indian91 Besides, the state retains its power to intervene in the 

issue where the matter(s) in dispute relates to a public claim. 92 The provisions relating to the issue of 

court intervention are generally controlled by the social and cultural orientation of the countries 

concerned 

6.6.2 The Arbitration Agreement 

6.62.1 Regulation by the Model Law 

The definition of "arbitration agreement" in Article 7 of the Model Law provides one of the most 

89 Article 9 of The Arbitration and Conciliation Act 1996 (No. 26 of 1996), India states that "A party may, 
before or during arbitral proceedings or at any time after the making of the arbitral award but before it is 

enforced in accordance with Section 36, apply to a Court 
... 

(e) such other interim measure of 
protection as may appear to the Court to be just and convenient, and the Court shall have the same power 
for making orders as it has for the purpose of, and in relation to, any proceedings before it. " 
90 Article 17, The Arbitration and Conciliation Act 1996 (No. 26 of 1996), India 
91 Sood, Sandeep S., "Finding harmony with UNCITRAL Model Law: Contemporary Issues in 
International Commercial Arbitration in India after the Arbitration and Conciliation Act of 1996", 
Northwestern University School of Law, p27 
92 Huleatt-James and Gould, International Commercial Arbitration: A Handbook, Volume 9,2°d edn, 
1999, p16; Reddy and Nagaraj, "Arbitrability: The Indian Perspective", (2002), J. Int'l, Volume 19, p117, 
118 , 124-125 (stating that the following areas have generally been found to be non-arbitral in India: 1) 

constitutional issues; 2) matrimonial matters; 3) insolvency; 4) welfare legislation; 5) mandatory 
non-private arbitration provided by statute; 6) taxation or foreign currency matters; 7) tortious claims; 8) 

public policy based on illegal activity; and 9) criminal matters). ) 
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important attempts the Model Law has made towards the unification of national arbitration statutes. 

According to the Model Law, the form of the arbitration agreement shall be in writing. Whether the 

content of the arbitration agreement or contract is concluded orally, or by conduct or other means, 

the arbitration agreement has to be written down. However if the information contained in the 

agreement is accessible or usable by electronic communication for subsequent reference, then 

the requirement that an arbitration agreement shall be in writing has been met. "Electronic 

Communication" here means communications of data messages that can be made by the partiies. 

'Data messages'here means information that can be produced, sent, stored, or received by magnetic, 

elect ic, optical, or any similar means. These methods include, (but are not limited to) electronic mail, 

telex, electronic data interchange (EDI), telecopy, or telegram Also, if the arbitration agreement 

contains the exchange of claim and defence statements and the existence of this agreement is 

recognized by all parties, then the arbitration agreement shall also still be in writing. When arbitration 

clauses are included in a contact or any document, and the reference is made to that clause or part of 

the contract, then the arbitration agreement has been constituted in writingY3 

Two fundamental principles of Article 7 are that ̀ it indicates that an arbitration agreement may 

relate to the dispute that has already happened or yet to occur. By doing so, it would help to 

eliminate the difference between a compromise and a clause compromissoire. It also requires that 

93 Article 7 of the Model Law 

198 



the arbitration agreement must be in written form. "94 The first paragraph of the article attempts to 

assist parties rather than imposing on them strict regulations. The arbitration agreement is 

envisaged only in respect of an already existing or future dispute, which can arise out of either a 

contractual or a non-contractual relationship. The agreement can be in many forams; such as it can be 

written as an arbitration clause or as an independent agreement. Paragraph 2 provides that only the 

form of the agreement must be in writing. However, there have been different interpretations 

concerning the written form requirement of Article 7(2) of the Model Law In the first place the 

intention behind Article 7(2) is to ensure that parties agree to go into arbitiabion voluntarily, and this 

is evidenced in its strict requirement of a written form for arbitration agreement, exchange of letters 

or records of the arbitration agreement, as well as exchange of statements of claims and defence, 

where one party has stated there is an agreement in existence, and the other party neither denies nor 

X 
95 

The Model Law has been criticized as lacking in power to regulate the arbitration agreement 

Some scholars have also pointed out that there are certain restrictions on the pennissibility of the 

arbitration agroement, which can also be found in the other applicable laws. The Working group 

admits the fact that the Model Law does not govern the legality of parties to enter into arbitration 

agreement 96 Also, the Model Law sloes not make any ptovision97 which will be suitable for 

94 Fn 7, at p240-241 
95 Liebscher, Christoph, "Interpretation of the Written Form Requirement Art. 7(2) UNCITRAL Model 
Law, " (2005), International Arbitration Law Review, p164-169 
96 First Working Group Report A/CN. 9/216, para. 28, p277 infra; Second Working Group Report, A/CN. 9/232, 
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situations involving state immunity. 98 However, as opposed to the domestic law, the model Law 

does not prioritize in situations where there is doubt directly affecting the arbitration, such as when 

the validity of the material and the arbitration agreement come into consideration. 99 Finally, the 

Model Law does not make any provision as per the crucial indices to establish whether an issue is 

arbitrable or not Even though the Model Law does not provide for the possibility of or other se 

envisages oral agreement, it does not mean that it is not unier the scope of the Model Law. An oral 

agreement can still be enforceable where the parties have applied to the arbitral tribunal for a waiver 

of the requirement of the agreement form. 100 

6.6.21 The Issue of Arbitration Agreement among the Model Law Countries 

By reference to the Model Law, a number of countries have similar provisions in their laws about 

the fommat of the arbitration agreement' 01 However, among those that have adopted the provisions 

ara. 39, p279 infra 
7 Third Working Group Report A/CN. 9/233, para. 66, p281-82 infra; Second Working Group 

Report. A/CN. 9/232, para. 46, p280 infra 
98 First Working Group Report A/CN. 9/216, para. 28, p277 infra; First Secretariat Note, A/CN. 9/207, 
paras. 51-54, p272-73 infra 
99 First Working Group Report. A/CN. 9/216, para. 25, p276 infra, First Secretariat Note, A/CN. 9/207, para. 44 
p270 infra 
10° Fn 7, at p258-262 
101 Countries adopt the same provisions upon the arbitration agreement as the Model Law include: 
Article 7 of The Commercial Arbitration Law of the Kingdom of Cambodia, Cambodia 
Article 7 of The Law on International Commercial Arbitration, Iran 
Article 4 of The Arbitration Act, 1995 - No. 4 of 1995, Kenya 
Article 9 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania 
Section 5 of Act LXXI of 1994 on Arbitration, Hungary 
Article 7 of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
Section 1031 and 1029 of Code of Civil Procedure - Book IV -Arbitration, Germany 
Article 1423 of Commercial Code, Title IV (of Book V), Commercial Arbitration, Mexico 
Article 7 of Law of the Russian Federation on International Commercial Arbitration, Russia 
Article 3 of the Arbitration Act No. 11 of 1995, Sri Lanka 
Section 11 of Arbitration Act, BE 2545 (AD 2002), Thailand 
Article 7 of Law on International Commercial Arbitration, Ukraine 
Article 2AC of Arbitration Ordinance, Hong Kong 
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of the Model Law in one form or the other, the Egyptian Aciitmtion Law imposes a stricter duty on 

parties entering into arbitration agreements. According to the Fgptian Ariiamion Law, arbitration is 

prohibited in matters which can not be compromised. Besides, if one of the parties lacks the legal 

capacity to enter into contracts, then, the agreement signed by that party is considered a nullity. 1 02 

Furthermore, the Egyptian law requires the arbitration agreement to include the laws of penalty and 

nullity. Yet, if an arbitration agreement has not identified the existing dispute in issue when it is 

submitted for arbitration, the agreement will be considered invalid as well as lacking a cause of 

action or subject. However, neither the submission of the dispute for arbitration nor an arbitrarion 

clause contained in the arbitration agreement will be legally binding on the parties at any time 

before the parties perfect the process of appointment of the arbitrators, who will be responsible 

for conducting the arbitral proceedings for any existing or future disputes. ' 03 Again according to 

the Egyptian Arbitration Law, an arbitration agreement must also satisfy the legal conditions for a 

valid contract. However apart from the provisions which restrict and stipulate that the form of an 

arbitration agreement to be in writing, none of the above conditions contained in the Egyptian model 

exist in the Model law. 104 

Japanese arbitration law also provides that an arbitration agreement concerning future disputes 

102 Article 11 of Law No. 27 For 1994 Promulgating the Law Concerning Arbitration in Civil and Commercial 
Matters, Egypt provides that "Arbitration agreements may only be concluded by natural or juridical 
persons having the capacity to dispose of their rights. Arbitration is not permitted in matters which can 
not be subject to compromise. " 
103 El-Kosheri, Ahmed S., International Handbook on Commercial Arbitration, Volume II - Egypt, 
1997, p8-9 
104 Egyptian Arbitration Law No. 27 of 1994 
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shall not be valid, unless it involves a specific relationship of rights and controversies arising 

between the parties. 'o5 Denmark law provides that notwithstanding that the arbitration dispute is 

contractual or not, the parties relying on their clear legal relationship can agree to submit their 

disputes that might arise, or/and those that have already arisen between them for arbitration. An 

agreement to submit to arbitration may take the form of an arbitration clause or separate agreements. 

And where a consumer contract is involved, and an arbitration agreement has ended before the 

dispute is resolved, then an arbitration agreement shall not be binding on the consumer: 1 06 

There is also the "opting-out of the Model Law Regime" option in the conduct of international 

arbitration. Many states believe that the parties to an international arbitration should be allowed to 

agree on whether they prefer opting-out of having their arbitration regulated by the Model Law in 

preference of domestic rules governing arbitration 107 For example, in Austalia, parties to an 

international arbitration held in Australia can opt out of the application of the Model Law by an 

agreement in writing. 1 os However as far as the written form requirement for arbitration agreements 

'05 Article 787 of The Code of Civil Procedure (CCP), Japan provides that "An arbitration agreement 
regarding future disputes shall not be valid unless it concerns a specific relationship of rights and 
controversies arising therefrom. " Prof. Teruo Doi, International Handbook on Commercial Arbitration, 
Volume II - Japan, 1997, p8 
106 Section 7 of the Danish Arbitration Act 2005, Denmark provides that "(1) the parties may agree to 
submit to arbitration disputes which have arisen or which may arise between them in respect of a defined 
legal relationship, whether contractual or not. An arbitration agreement may be in a form of an arbitration 
clause in a contract or in a separate agreement. 
(2) In case of a consumer contract, an arbitration agreement concluded before a dispute arose shall not be 
binding on the consumer. " 
107 Fn 62, at p5 
108 Article 21 of International Arbitration Act 1974-1989, Australia provides that "If the parties to an 
arbitration agreement have (whether in the agreement or in any other document in writing) agreed that 
any dispute that has arisen or may arise between them is to be settled otherwise than in accordance with 
the Model Law, the Model Law does not apply in relation to the settlement of that dispute. "" 
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under the Model Law goes, there has been different and often conflicting view 

For example when faced with the question of the interpretation of Article 11(2) of the New York 

Convention, ' 09 the Austrian Supreme Court was of the opinion that if a submitted letter merely 

consists of the signature of the other party, then this letter fulfills the writing requirement' 10 The 

court also held that it was sufficient to establish an agreement in writing if the respondent's 

reply is endorsed on the signed copies of these letters. The court did not consider it necessary for 

the respondent to draft a separate text. 111 

The Model Law has not categorically specified what documents must satisfy the requirement of 

references in agreements to qualify for validly incorporating arbitration clauses. This raises two 

questions, viz: whether references can clearly constitute arbitration clauses, or whether references are 

sufficient to the document. 112 In 1993, the Supreme Court of Bermuda dealing with the clause, "the 

reference is such as to make that clause part of the coma "l 13 as stipulated in Article 7 of the 

Model Law, had to consider the question wh&er it is possible for arbitration clauses to be 

incorporated in another document by reference. The Court held tiked although it was not necessary 

for a clear reference to arbihation clauses to be inserted in the contractual documents, the irrorporation 

109 Article 11(2) of the New York Convention provides that "2. The term "agreement in writing" shall 
include an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an 
exchange of letters or telegrams. " 
110 OGH, May 2,1972 (1985) 10 Y. B. C. A. 417. 
111 OGH, February 21,1978 (1985) 10 Y. B. C. A. 418. 
112 Fn 96, at p 164-169 
113 Article 7 of the Model Law 

203 



employing the use of general wordings should be sufficient 114 Bennuda has also provided by law that 

parties may agree in the arbitration agreement or any other document in writing that any dispute 

that has arisen or may arise between them is not to be settled in accordance with the Model 

Law. "5 

Similarly, Hong Kong's Ordinance also states that the parties to an international arbitration 

agreement may agree in writing "(a) that this Part is to apply; or (b) that agreement is, or is to be 

treated as a domestic arbitration agreement; or (c) that a dispute is to be arbitrated as a domestic 

arbitration °'116 Furthermore, the Supreme Court of Hong Kong in considering the issue of written 

form requirement, had stated that Article 7(2) of the Model law, apart from operating to prevent the 

admissibility of written evidence to be relied on (as it postdates the arbitration agreement), it also 

held that there is a direct conflict between arbitration agreement and the exclusive jurisdiction 

clause. 117 It also concluded that even though it is possible to comply with the written form 

requirement, a lot beyond the count's competence is still required to ensure that the arbitration 

agreement is binding on the pwties. 118 However, one year after that, the Supreme Court of Hong 

Kong again held that a valid agreement may be infened ̀provided a record of the agreement" is 

114 CLOUT case 127, Supreme Court of Bermuda, January 21,1994. 
"s Section 29 of Bermuda's International Conciliation and Arbitration Act 1993 provides that "Where the 
parties to an arbitration agreement have, whether in the agreement or in any other document in writing, 
agreed that any dispute that has arisen or may arise between them is not to be settled in accordance 
with the Model Law, the Model Law does not apply in relation to the settlement of that dispute and in 
such a case unless otherwise agreed in writing by the parties the Arbitration Act 1986 shall apply. " 
116 S. 2M of Hong Kong's Arbitration Ordinance. 
117 CLOUT case 43, High Court of Hong Kong, September 8,1992. 
118 CLOUT case 43, High Court of Hong Kong, September 8,1992. 
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wide enough to include the exchange of letters evidencing the arbitration agreement that had been 

entered into at the same time or at a later date. ' 19 Again in relation to the issue that no further 

clarification regarding the phrase "statement of claim and defence" have been made, the Supreme 

Court of Hong Kong also held that cornespondence of the cotes would be sufficient to complete the 

written form requirement of Article 7(2) of the Model Law120 and there was ̀ no reason why they 

should be read as referring only to the pleadings in the formal sense once an arbitration has 

COmmenCe(L»121 

In another case, a court held that the exchange of the telefaxes between the parties was sufficient 

to satisfy the writing requirement of Article II (2) of the New York Convention. 122 These telefaxes 

had concerned the commencement of arbitral proceedings in which the parties expressed their 

intention to resolve their disputes through arbitration 123 In another case dealing with the same issue, 

the Genpan court saw the reference of one contract to another contract as sufficient to constitute the 

existence of a valid arbi tion agreement. Concerning the issue of the recommended form such 

agreement by reference should take, the court further held that if general reference to general 

conditions is printed on the opposite side of the respective contract, then the arbitration agreement is 

valid. ' 24 This arbitration agreement can even take the form of an athitration clause between one of 

119 CLOUT case 44, High Court of Hong Kong, February 17,1993. 
120 CLOUT case 87, High Court of Hong Kong, November 17,1994. 
121 Ibid 

122 Obergericht Basel-Land, July 5,1994 (1996) 21 Y. B. C. A. 685. 
123 Obergericht Basel-Land, July 5,1994 (1996) 21 Y. B. C. A. 685. 
124 Bayrisches OLG, September 17,1998 (1999) 24a Y. B. C. A. 645; OGL Schleswig, March 30,2000 
[2000] R. I. W. 706. 
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the parties and a third party in the letter of one party to another. 125 

Generally speaking, if parties can publicly state their intention in a written arbitration agreement, 

then the requirement of writing would be fulfilled However, such a broad rule without exceptions 

cannot be applied to the form requirement126 The Queen's Bench of the Saskatchewan Court, 

Canada in 1996 had held that the act of acceptance does not have to be in written form, but can be 

deduced from the conduct of the pasties. ' 27 The United States Court of Appeal appears to also agree 

with the exceptions mentioned above, in interpreting the provisions of Article 11(2) of the New 

York Convention. 128 Here the court had considered the question whether arbitration clauses can 

be contained in the exchange of letters, to hold that even if there are no enclosed arbitration clauses 

in the reference of letters, arbitration clauses can still be infer & 29 The court in considering this 

issue cited with approval the decision of the Second Circuit of the Court of Appeals, where it had 

held that the sigrkM. ues of the parties are not required in an exchange of letters of the parties 

evidencing an arbitration agreement The court based its reasoning on the fact that the New York 

Convention provides that "an arbitral clause in a contract be signed by the pubes or contained in an 

exchange of letters or telegrams. "l 30 

125 OLG Hamburg, July 30,1998 (2000) 25 Y. B. C. A. 714. 
126 Fn 7, at p262 
127 CLOUT case 365, Saskatchewan Court of Queen's Bench, October 1,1996. 
128 Article 11(2) of the New York Convention states that "2. The term "agreement in writing" shall include 

an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an 
exchange of letters or telegrams. " 
129 United States Court of Appeals, June 20,2003 (2004) 29 Y. B. C. A. 978. 
130 United States Court of Appeals 29 July 1999 (1999) 24a Y. B. C. A. 900. 
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As far as Article 7 of the Model Law goes, several states believe that it is helpful to insert a 

provision relating to the capacity of the state or a state agency to enter into an arbitration agreement 

For instance, Peru's new arbilation law contains a provision which states that ̀ without any prior 

authorization being required, issues arising from contracts entered into by the Peruvian state and 

governmental entities with foreigners, as well as those related to their goods, may be freely 

submitted to intemational arbitration before arbitral tribunals established by virtue of intemational 

agreements to which Peru is a party. "i 31 This clearly pemmits the state and governmental entities to 

submit disputes to arbitration relying on international agreements to which Peru is a party, and 

permitting privately managed or mixed economy state-owned companies to arbitrate in or outside of 

Pena. 132 Bulgaria as well has included a specific provision in its law, to the effect that parties to 

international commercial arbitration may also be considered a state or a state agency. ' 33 Aso, 

Egyptian Arbitral ion Law provides that "the provisions of the Law shall apply to all arbitrations 

between public law or private law persons, whatever the nature of the legal relationship around 

which the dispute revolves, when such an arbitration is conducted in Egypt, or when an intentional 

commercial arbitration is conducted abroad and its parties agree to submit it to the provisions of this 

�134 Law... 

13' Article 85(1) of Decree Law No. 25935, in force 10 December 1992, Peru 
132 Article 85(3) Decree Law No. 25935, in force 10 December 1992, Peru 
133 Article 3 of Law on International Commercial Arbitration, Bulgaria 
134 Article 1 of Law No. 27 for 1994 for Promulgating the Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
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6.6.23 The Issue of Arbitration Agreement of States Not Adopting the Model Law 

Meanwhile, countries that have established their own atfiitration system outside the stnicture of the 

Model Law also exhibit ceatain differences in approach and foan, which can be traced to the diferent. 

cut 1 and economic background of each of these coin tiles. For example, in Chinese Arbitration Law, 

arbitration arts can only be made Wien arbitration clauses are incorporated ü the coati and 

written forms of submission of the agreement is also provided. The written form of the agreement shall be 

provided only before or after any disputes arises. The content of an aibi on agreement shall include the 

reason why athi on is sought, the subject matter of abi&arioni, and a list showing Dommission of the 

., W le, atdwu a+e are not many restrictions ring the board for the proposed won. ' 35 Mean,,. 

form of an arbitration agc+eemcni, trete are still cites wn arbitration agreements may be held 

to be null or void 136 Some of the situations when the orbit i ag nervt shall be held to be such, is 

when the range of issues to be dealt with by arbitration are piohil ited by law or otherwise illegal, as well 

as siumons where won agt neat is e ed into by paities, one of whom completely lacks the 

capacity or has limited capacity to ewer into such agneanen1s; or the conclusion of aibitralion agreement 

involved coercion or duress practiced on one of the party's by the odes In addition, contents of arbitration 

shall include provisions that aid the clarity of subject's imtt for arbitration or the arbitration 

commiasion. if the provisions are uncles or ambiguous or do not contain any provision clearly wing 

the mallets for arbitration er the arbiftafion cmmu sinn, then the parties may be allowed to teach a 

135 Article 16 of China Arbitration Law, Chapter 3 
136 Article 17 of China Arbitration Law, Chapter 3 

208 



supplementary agreement Arbitration Agreement shall be considered null and void shall if no such 

supplementary agreement can be reached. ' 37 Norwegian law allows for much larger latitude. It does not 

require a certain form for an arbitration agreemm It can be made orally, with a rrefettnce to a standard 

arbitration clause or as an express written agreement 138 

In addition, Neu rands law provides that the awn nt must be in a written form which is same as 

the Model Law, however, it further reqt es that the agieenwit also show, either expressly or impliedly 

that the agreanert is acceptable to the parties. 139 The Model law does not contain a similar provision. 

Again, when cases in Brazil are submitted to arfiitafion, the relevant aibital agreements must specifically 

require whatever infoimatian attached to it bit the Model Law does not impose such a regwm-o t in 

this matter. 140 Libya also has a diffemnt provision f ocn the Model Law, because Libyan law does not 

require the artrihafion agi next to be in a wtiüen fom; 41 V&s acoor+ding to the Model Law, the 

foam of the arbi on ag nervt shall be i, written foam. 142 

137 Article 18 of China Arbitration Law, Chapter 3 
138 Section 26 of Norwegian Arbitration Act of 14 May 2004 
139 Article 1021 of Netherlands Arbitration Act 2004 provides that "The arbitration agreement must be 
proven by an instrument in writing. For this purpose an instrument in writing which provides for 
arbitration or which refers to standard conditions providing for arbitration is sufficient, provided that this 
instrument is expressly or impliedly accepted by or on behalf of the other party. The arbitration agreement 
can also be proven by electronic means. Article 227a, paragraph I of the Civil Code shall apply 
accordingly. " 
140 Article 10 of Law No. 9.307 of 23 September 1996, Brazil 
141 Article 739 of Code of Civil and Commercial Procedure 1953, Libya provides that "The parties may, 
generally, agree to refer to arbitration all disputes amongst them arising out of the performance of a 
particular contract. They may also agree to arbitrate a particular dispute. " 
12 Article 7(2) of the Model Law provides that "2. The arbitration agreement shall be in writing. An 
agreement is in writing if it is contained in a document signed by the parties or in an exchange of letters, 
telex, telegrams or other means of telecommunication which provide a record of the agreement, or in an 
exchange of statements of claim and defence in which the existence of an agreement is alleged by one 
party and not denied by another. The reference in a contract to a document containing an arbitration 
clause constitutes an arbitration agreement provided that the contract is in writing and the reference is 
such as to make that clause part of the contract. " 
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The intendment of the Model Law in the regard is to ens. re that parties agree to go into ariitr-aon 

voluntarily, which is probably better evidenced by a written form of arbitration ag=ny- , exchanged 

letters of records of the aibihation agreement, or exchanges of statmixnts of claim and defence that one 

party has Aded these is an ollste ce of an agrewx t, Willie the of of party does not deny or äg=. 
1a3 

The Swiss Supreme Couit, in considering the issue that form requirement also applies with exceptions, 

held that due to the modem developmet t of the meaning of teleoammtuiication, liberal won 

should be given to Article 11(2) of the New York Conve tion. It find w held that "in certain situations, the 

pasties' b vior may fill the gap in the observance of a fommal validity requirmnt by virtue of the rules 

of good faith. "1 4Therefore we may conchide hege that the Swiss Supram Court have in considering 

the issue that foan quarmcd applies with e ceeptions, reached the same conch. ision that the act of 

acceptance does not have to be in written fomn, but can be deduced frown the oaiüEt of die parties. 

The Swiss Cowts, in consideaing the issue of the form of iefaares have also held that arbitration 

agreement can be validly inootporated in tm situations viz: when sing the mtrvct, and the conacc 

contains certain refe ce that include genoral conditions of motion clauses, aril when gaieral 

t efe is made to tie general condifions that are prirrted on the reverse side of the un ieaiying con L 

In the fast case, patties have been clearly infomned of the existence of the affiihation clause, thus general 

143 Liebscher, Christoph, "Interpretation of the Written Form Requirement Art. 7(2) iJNCITRAL Model 
Law", (2005), International Arbitration Law Review, p164-169 
144 BG, January 16,1995 BGE 121 111 38. 
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conditions here do not need to be attached. In the latter case, arbitration agreement can also be valid 

if the general conditions are already known to the patties. The parties might know of the general 

conditions because of their regular business relationship, so much so that the other party should 

know to which document the reference was made, when considering the trade usage and nature of 

the legal relationship. 145 Also, the Swiss Federal Supreme Court had in another matt considered the 

issue of authority, and held that arbitation agremalls carniot be handled duough a represffmve or an 

agent, acting on behalf of its principal. In the w nds of the cou r `sit must be aclcmwledged, given the 

nature of the transaction, that the forwarding agel, in discharging a bill of lading was acting on behalf of 

the chatterer, which thus in thin acquired title to the maths jdise, subject to certain cesiic6orn, " even if 

they have not signed tine charterer as the peon berieficiacy. ' a6 

As regards this same issue, it would appear that jurisixtdmEe is at loss for a complete and wmiversal 

definition. The Moscow City Cotut, in Russia had at one time conflzmed an abiaal avmd every though it 

had found for a fact that the person who had signed the cornftact, which had contained the arbitralion 

clause, had done so on behalf of the defendant. It would appear that this person did not possess the 

requisite capacity as the pa rtes to do so, which meßt that the tndaiying fact, as it wmce, could not 

have been an er forceable alit upon which to affiftrabe- Hamm, the issue on e was 

riot further Ci,, trified by 1 X147 

145 Liebscher, Christoph, "Interpretation of the Written Form Requirement Art. 7(2) UNCITRAL Model 
Law", (2005), International Arbitration Law Review, p164-169 
146 BG, February 7,1984 (1986) 11 Y. B. C. A. 532. 
147 CLOUT case 147, Moscow City Court, Russian Federation, December 13,1994. 

211 



In addition to the wnam requiranent, the form reqummil of the tanirrabon of mbhrafim agreement is 

also another issue, yet one that has not been clarified by the Model Law. However, it is su ciently trite 

that the tenninalion of arbitration agreement should not be subject to the same form requirements for the 

coming into being of the arbiftafion a nent. 148 Tliefoie, as far as the issue of affiitia1ion agreement 

goes, them are certain diffeioes in the prevalent p 1ices among sties. For the parties, once the 

arbitration agzeearnt has been signed, the will be no possibility for the patties to file a suit in court that 

pertain ttx)se same issues. On the oder hand, from the oolut's view point, when the parties have 

established an arbitration agreement based on a specific dig me, as soon as this agreemm is signed by the 

parties, they would have ielmquMed their right to bring a suit in oaut, and haioe arbitral hibunal will be 

the only competent authority for the case. Arbkrdt ion agree n1 plays a very impoaiank role in the whole 

arbitration and post--athit afion process. When an athihation agnemxxt has been declared invalid vexier 

the law to which the patties have subjected the agoeanent or the law of oanmy wha e the av azd was 

made, this ageaner t will in fact have lost its effiecivmm and would be lading in the requisite poky 

at the point of recognition and enfot nerd. Nev 1I 1ess, evai among those saes that adopt the Model 

Law, these are still certain difficulties in achieving lýaýtnoýrisation F moi , even though the Model 

Law is taken as the hamxnising tool for Nih on laws in Ibice in dife i sees, it spews not to have 

been widely accepted yet The Model Law was seen as being possibly bell slated for dames with no 

developed law or woe of atüi m for those with a reasonably modem law but not much Pcacoice 

148 Liebscher, Christoph, "Interpretation of the Written Form Requirement Art. 7(2) UNCITRAL Model 
Law", (2005), international Arbitration Law Review, p164-169 
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and for those with outdated or macoessble laws; it was not thought suable for a country such as England, 

where the law of arbitration is up to date and where thue is extensive curnent practice. The Model Law 

has also been held to be largely incomplete. 149 

6.63 Number of Arbitrators 

6.63.1 Under the Model Law 

Article 10 of the Model Law provides that "the parties are fire to determine the number of 

arbitrators... failing such determination, the number of arbitrators shall be three. " The Working 

Group had considered stipulating an odd numbers rather than the possibility of even numbers so as 

to conveniently and significantly reduce the possibility and incidences of deadlocks. ' 50 But the 

Secretariat was of the view that the law did not need to be "oveWtective. "151 The Secretariat 

considered that some parties may prefer an even number of arbitrators; and only if a deadlock 

actually occurred would there be a need to appoint an umpire. ' 52 The Working Grote saw merit in 

this view, especially as it was also a plus to considerations of petty autonomy. Thus at the conclusion 

of its work, the Working Group came out with the provision that "the parties are free to determine 

the number of arbitrators" which features prominently in the first section of this article. The Working 

Group had given three reasons in support of their proposal for including the provision for the 

149 Harris, Bruce, Plantenrose, & Honathan Hecks, The Arbitration Act 1996: A Commentary 1,3`I edn, 
2003; Davidson, Fraser R, "International Commercial Arbitration: The United Kingdom and UNCITRAL 
Model Law", (1990), J. B. L., p480,484 
150 Seventh Secretariat Note, A/CN, 9/264, Art. 10 para. 2. p356 infra. 
151 First Secretariat Note, A/CN. 9/207, Art. 10 para. 67. p349-50 infra. 
152 First Secretariat Note, A/CN. 9/207, para 67 pp 349-50. infra; First Working Group Report, 
A/CN, 9/216 pars 47 p 351 infra 
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appointment of three arbitrators: 1. A panel would better guarantee an unbiased understanding of the 

positions advanced by the parties to the dispute; 2. The arbitral tribunal in International Commercial 

Arbitration was usually composed by three persons; 3. Article 5 of the UNCITRAL Arbitration 

Rules also provides that unless parties agree otherwise, the number of arbitrators shall be three. 153 

6.63.2 The Issue of Number of Arbitrators among the Model Law Countries 

Many countries have adopted this provision wholesale into their own arbitration law, while some 

others have merely enacted something into their own arbitral system. l sa For example, in Hong 

Kong, there are two separate and distinct systems, regulating their international and domestic 

arbitration respectively. Thus, for its international arbitration system and practice, Hong Kong has 

adopted similar provision to that of Article 10 of the Model Law. The relevant section of the Hong 

Kong law provides that either the parties determine the number of arbitrators or three arbitrators will 

be appointed for them, if the pasties cannot reach an agreement 155 

153 Second Working Group Report, A/CN, Art. IO, para. 3, p. 356 infra 
154 Countries follow the Model Law are as the following: 
Article 18 of The Commercial Arbitration Law of the Kingdom of Cambodia, Cambodia 
Article 9 of Law on Arbitration, Croatia 
Section 10 of Danish Arbitration Act, Denmark, 
Article 10 of The Law on International Commercial Arbitration, Iran 
Article 13 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania 
Article 19 of Malta Arbitration Act 
Article 10 of the Russian Federation on International Commercial Arbitration, Russia 
Article 6 of Arbitration Act No. I1 of 1995, Sri Lanka 
Article 10 of Law on International Commercial Arbitration, Ukraine 
Section 13 of Act LXXI of 1994 on Arbitration, Hungary 
Section 1034 of Code of Civil Procedure - Book IV - Arbitration, German 
iss 34C of Arbitration Ordinance, Hong Kong provides that "(1) an arbitration agreement and an 
arbitration to which this Part applies are governed by Chapters Ito VII of the UNCITRAL Model Law. 
(2) Article 1(1) of the I NCITRAL Model Law shall not have the effect of limiting the application of the 
UNCITRAL Model Law to international commercial arbitrations. 
(3) HKIAC is the court or other authority competent to perform the functions referred to in article 11(3) 

and (4) of the UNCITRAL Model Law and may make rules to facilitate the performance of those 
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However, some jurisdictions have made some major adjustments to their arbitration legislation to 

better satisfy their peculiar needs in their own countries. Under Thailand law, the arbitral tribunal 

shall be composed of an odd number of arbitrators. If the parties stipulate an even number of 

arbitrators, the arbitrators shall together appoint an additional arbitrator to be the presiding 

arbitrator. This means that the parties can only agree upon an odd number of arbitrators. ' 56 

Similarly, Bangladesh law also contains such a provision However under Bangladesh law, the 

relevant provision does not stipulate that the parties must appoint an even or odd number of 

arbitrators; instead, it states that in the situation where the parties have decided on an even number 

of arbitrators, the arbitrators so appointed must appoint an additional arbitrator to be the chairman 

of the arbitation. ' 57 In other words, it also permits only odd number of arbitrators to conduct the 

arbitration From the above it would appear that these individual jurisdictions have different 

requirement for the appointment of arbitrators in their arbitration laws. The Indian Arbitration and 

Conciliation Act, 1996 provides that the parties are free to deteimine the number of arbitrators but 

such number shall be an uneven number. However where the parties fail to determine the number, 

functions. Any such rules take effect only when the Chief Justice has approved them. (Replaced 75 of 
1996s. 14) 
(4) The Court of First Instance is the court or other authority competent to perform the functions referred 
to in articles 13(3), 14,16(3) and 34(2) of the UNCITRAL Model Law. (Added 75 of 1996 s. 14. 
Amended 25 of 1998 s. 2) 
(5) If the parties to an arbitration agreement to which this Part applies fail to agree as to the number of 
arbitrators that is to determine a dispute arising under the agreement, the number of arbitrators is to be 

either I or 3 as decided by HKIAC in the particular case. This subsection applies to the exclusion of 
article 10(2) of the UNCITRAL Model Law. (Added 75 of 1996 s. 14) 
156 Section 17 of the Arbitration Act, BE 2545 (AD 2002), Thailand 
157 Sanders, Pieter, "UNCITRAL's Model Law on International and Commercial Arbitration: Present 
Situation and Future", (2005), Arbitration International, Volume 21, No. 4, p450 
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the arbitral tribunal shall be composed of a sole arbitrator, 158 Also, under Mexican' 59 and Kenyan 

laws respectively160 where the parties cannot reach an agreement as to the number of arbitrators, 

their arbitration laws each provide that only one arbitrator can be appointed. Similarly, Australian 

law stipulates that if the parties fail to determine the number of arbitrates for the arbitral tribunal 

according to law, it would be composed by a sole arbitrator. 161 E"1 62 and Tunisia163 avoid this 

difficulty by providing that the arbitral tribunal shall in any case consist of an odd number of 

arbitrators. 

6.633 The Issue of Number of Arbitrators of States Not Adopting the Model Law 

Just as with the cotnniies dis ed above, oouniri which have not W= the Model Law as the 

model h enacting their arbiUon law, also exlnbit certain diffesmm in titer arbitration law compared 

with the Model Law. For example, in Belgic m, number of mbkators shaild be an woven r mber, 

which is somewhat similar to the provision under the Model Law, but somevAut dif Bent 11 Model 

Law provides for three arb atrns if the pmties have failed to ich an agceanart, whertm Belgian law 

158 Article 10 of the Arbitration and Conciliation Act, 1996, India 
159 Article 1426 of Commercial Code, Title IV (of Book V), Commercial Arbitration, Mexico provides that 
"Parties are free to determine the number of arbitrators. Failing such determination, there shall be only 
one arbitrator. " 
160 Article 11 of The Arbitration Act, 1995 - No. 4 of 1995, Kenya 
161 Article 6 of Australia, South Wales Commercial Arbitration Law 
162 Article 15(2) of Law No. 27 for 1994 for Promulgating the Law Concerning Arbitration in Civil and 
Commercial Matters, as last amended by Law No. 8/2000 (Official Gazette No. 13,4 April 2000), Egypt 
states that "If there is more than one arbitrator, the panel must consist of an odd number, on penalty of 
nullity of the arbitration. " 
163 Article 55 of Arbitration Code. (Promulgated by Law No. 93-42 of 26 April 1993 in force 27 October 
1993), Tunisia provides that "1. The parties are free to determine the number of arbitrators. However the 
number shall be uneven. Failing such determination, the number of arbitrators shall be three. " 
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provides for only an uneven rnunla or a sole azbifrator. ' 64 Lilewise, in Malaysian law, if the number of 

adbitratMrs is not mentioned in the ag ritt, these will be sole arbiaatoi' 65 The Model Law on the 

other hand has provided that the number in such everrtuality would be timee. 1 66 In Scotland, before it 

has given up adopting the Model Law in 2009, the provision stipulating the number of arbitrator's 

was amended by the Reform Act 1990 to a single arbitrator to be appointed when the parties are 

unable to reach an agreement. 167 The same provision is adopW in Rule 5 of Scottish Arbitration 

Rules, Arbitration (Scotland) Act 2009.168 

Again as mgards the number of arbitrators, Brazilian law sues trat if the parties have not determined 

tie number of mbittois in the won agm it and rmmt od=wise mach an agreement on the 

number, the athiMal tribunal shall be composed of an odd number of acbiu tors. Libya has also enacted in 

its laws a different provision from the Model Law According to 11-1)5w law, the number of arbitrators 

must be an uneven n nbet Under the Code of Civil and Conuru+cial Procedure 1953, the parties are 

free to appoint a sole arbitrator or several of than. In the case of the riinüia ion or appoicmnent of more 

164 Article 1681 of Judicial Code, Belgium provides that "I I. The arbitral tribunal shall be composed of an 
uneven number or arbitrators. There may be a sole arbitrator. 2. If the arbitration agreement provides for 

an even number or arbitrators, an additional arbitrator shall be appointed 3. If the parties have not 
determined the number of arbitrators in the arbitration agreement and do not reach agreement on the 
number, the arbitral tribunal shall be composed of three arbitrators. 
165 Article 8 of Arbitration Act 1952, Malaysia provides that "When reference is to a single arbitrator 
unless a contrary intention is expressed therein, every arbitration agreement shall, if no other mode of 
reference is provided, be deemed to include a provision that the reference shall be to a single arbitrator. " 
'66 Article 10 of the Model Law provides that "(1) the parties are free to determine the number of 
arbitrators. (2) Failing such determination, the number of arbitrators shall be three. " 
167 Article 10(2) of Reform Act 1990, Scotland provides that "Failing such determination, there shall be a 
single arbitrator. " 
16g Rule 5 of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland) Act 2009 
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than one athittator, it must be an uneven tumber of aN 169 F on the issue of number of 

arbitators, England, and the USA have provided h their relevant laws t if the pasties fail to determine 

the number of the arbitrators acconiing to stauutary stipulation, it should be composed by a sole 

athift-ator. 1170 Obviously, the Model Law has so far been unable to achieve harmonisation and unification 

of the various and differ at arbitration laws in force globally. It has therefcwe become necessarily 

expedient to look eLSewheºe for airangenwnts and smxAm bette suited for the accomplishment of this 

X171 

6.6.4 Appointment of Arbitrators 

6.6.4.1 Under the Model Law 

Article 11 of the Model Law provides for the procedure for the appointment of arbitrators. It 

provides for an essential principle regarding nationality of aibiuvors at the beginning, and then goes 

on to provide for the mechanism for the appointment pmper. 172 This article provides that no one 

should be held unappointable as an arbitrator based on their nationality. 173 The pities are also free 

to appoint arbitrator(s), but if the parties fail to agree to appoint the arbitrator(s), this article further 

provides a mechanism which allows the parties appoint one or a three-person tribunal, without the 

courts intervention. In the event that the methods above fail to produce arbitrators, this article finther 

169 Article 744 of Code of Civil and Commercial Procedure 1953, Libya provides that "If there are 
several arbitrators, their number must always be uneven except in the case of an arbitration between 
husband and wife which must comply with the provisions of the Shari'a. " 
170 Section 15(3) of the English Arbitration Act 1996; Section S of Federal Arbitration Act 
171 In the next chapter, the supranational arbitration will be discussed 
172 Fn 7, at p358-359 
173 Fn7, atp359 
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stipulates that the court has the power to appoint arbitrator(s). However the court is to remain 

independent and just in so doing, and in its management of related issues, as well as in managing 

Mated issues such as not limiting the nationality of the arjih x. 174 As a general rule, under the 

Model Law, the parties are free to agree upon the procedure for appointment of arbitrators. However, 

in the event that the parties are not able to reach an agreement in a three-arbitrator's arbitration, the 

parties will each appoint one, and the two so appointed will then appoint the third arbitrator. In the 

case of a sole arbitrator arbitration, the court of appointed authority will appoint the arbitrator. 

6.6.4.2 Provisions Relating to the Appointment of the Arbitrator among the Model Law 
Countries 

Many countries have adopted this provision on procedure for appointment of arbitrators into their 

arbitration system, taking cane to ensure that it aligns quite closely with relevant provisions wider the 

Model Law. 175 However some other countries have enacted laws with different previsions than the 

Model Law on this point Furth=ore, Croatian law provides that only judges of the Croatian courts 

174 Ibid 
"S Countries adopt the laws Article 11 of the Model Law include: 
Article 19 of The Commercial Arbitration Law of the Kingdom of Cambodia, Cambodia 
Section 11 of Danish Arbitration Act, Denmark 
Article 17 of Japan Arbitration Law, Japan 
Article 14 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania 
Article 1427 of Commercial Code, Title IV (of Book V), Commercial Arbitration, Mexico 
Article 11 of Law of the Russian Federation on International Commercial Arbitration, Russia 
Article 7 of Arbitration Act No. 11 of 1995, Sri Lanka 
Section 18 of Arbitration Act, BE 2545 (AD 2002), Thailand 
Article 11 of Law on International Commercial Arbitration, Ukraine 
Section 14 of Act LXXI of 1994 on Arbitration, Hungary 
Article 11 of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
Article 17 of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
Section 1035 of Code of Civil Procedure - Book IV -Arbitration, German 
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are eligible to be appointed as the presiding arbitrator or the sole arbitrator. 1 76 On the other hand, the 

Model Law does not restrict the appointment of arbitrators by reference to the qualification of the 

presiding or the sole arbit ator. The provision of the Croatian law on the presiding and sole arbitrator 

actually violates one of the pillar purposes of the Model Law, which is to minimize as much as is 

possible and practicable the intervention of the court in the arbitral proceedings. The Commission 

had made it very clear that the term "intervene" in Article 5 included court action that might 

be thought as "assistance" to the arbitration. Consequently, Article 5 should not be interpreted 

as expressing hostility to court intervention or assistance in arbitral proceedings, but merely to satisfy 

the dictates of necessity with regard to when court action is desirable. 177 Furthermore, the Model 

Law does not require any specific person or organization to be appointed as the thins arbitrator, and 

the parties have absolute freedom to appoint Croatian law also stipulates that if the parties wish to 

appoint a judge as one of the arbitrators, they can only appoint the judge to sit as the sole or presiding 

arbitrator. "g 

Again, Egyptian law provides that when an arbinaror's capability has been impugned by 

credibility issues arising from other incident(s), such a person camiot be appointed arbitrator unless 

that credibility has been restored one way or the other. Fudhhermore to be appointed arbitrator, such 

person must have attained full legal capacity. Egypt, for example, specifically provides a detailed list 

176 Article 10 of Law on Arbitration, Croatia 
"' Fn 7, at p25 
178 Article 10 of Law on Arbitration, Croatia 
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of categories of persons who will not ordinarily qualify as arhitcators, such as minors, persons under 

curatorship or guardianship, persons deprived of their civil liberties for committing criminal offences 

or persons declared banknipt and have not had a foil restoration of their rights. 179 

Some other jurisdictions have provided for a wider range of restrictions on the qualification for 

appointing arbitrators. Hungarian arbitration law for example provides for certain categories of 

people that cannot be appointed as arbitrator. These include people who are less than 24 years of age, 

who have committed crime, or those who are serving prison sentences at the material time. "0 Maha 

and Iran also have some specific limitations for appointment. In the case of Malta, the appointment 

is done neither by the parties nor the arbitral tribunal. The patties must submit a statement of claim 

indicating their choice of arbitrators to the chairman of the arbitration center, who will then make the 

appointment of arbitrators for the parties. 181 Iranian law provides a very differ at kind of limitation 

based basically on the nationality of the arbitratrn: It stipulates that the arbitrator cannot have the 

same nationality as any of the parties. 182 Generally, many of the oowit ies whose laws are different 

from the Model Law have such differences in the provisions for the qualifications or the procedure 

for appointment of arbitrators. It is only in Iran that we find a provision to the effect that a dispute 

may not qualify for arbitration if any of the arbitrators are of the same nationality as any of the 

P es" 

t9 Article 16 of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
180 Section 12 of Act LXXI of 1994 on Arbitration, Hungary 
181 Article 20 of Malta Arbitration Act 1996 
I82 Article 11(1) of The Law on International Commercial Arbitration, Inn 
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6.6.43 Provisions Relating to the Appointment of the Arbitrator of States Not Adopting the 

Model Law 

Besides the aforementioned states, there are still some other countries that have not adopted the Model 

Law, but have made some important points worth me oning heave. For example, Chinese law has set out 

certain criteria to wit: "If the panties awe that the arbiftzfim hi'bwial shall be composed of three arbiüators, 

they shall each appoint or er&ust the chairman of the abiftafim commission to appoint one athimor. 

'Ilse parties shall jointly select or jointly a Üust the chaff man of the arbitration commission to appoi t the 

third arbitrator who shall be the presiding aibifl tot"ý 83 However, the Model Law does not have such 

provisions. The Swedish A, iriation Act is similar to China's; it also has provided certain limitations m the 

appoirinent of arbitrators, such as its relationship with the part= and disputes respectively. The Model 

Law does not contain provisions which limit appoint ability of this lind of mtxtrators l 84 Soarlani, in its 

recent Art)i(ration (Scotland) Act 2009, has provided a similar provision to the Model Law, stating that an 

individual is notcapableto act as an a ffi ittator if he is under 16 years of age or an irx ble adult 185 

Also, according to the Switze land Private h7&ff atkxial Law Staff the aibiti tar's appointment is 

based on the agiert between parties. If thane is r agmenl t between parties, eilgar party may aY 

1S' Article 31 of the China Arbitration Law, 1994; Article 34 of Arbitration Law of the People's Republic 
of China provides that "In one of the following circumstances, the arbitrator must withdraw, and the 
parties shall also have the right to challenge the arbitrator for a withdrawal: 
(1) The arbitrator is a party in the case or a close relative of a party of an agent in the case; 
(2) The arbitrator has a personal interest in the case; 
(3) The arbitrator has other relationship with a party or his agent in the case which may affect the 
impartiality of arbitration; or 
(4) The arbitrator has privately met with a party or agent or accepted an invitation to entertainment or gift 
from a party or agent " 
184 Section 7,8 of the Swedish Arbitration Act 
185 Rule 4 of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland) Act 2009 
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to the court of the place of arbitral proceedings. The court will appoint the arbitator for the party subject to 

the provision of the state law for the appointing of an arbitrator' 86 In Sotrth Africa case, according to 

South Africa Arbitration Act, appoü1ment of athitram and the po &audxxity to fill vacancy are 

allowed by power of parties. Arbitrators may at any time appoint arbitrators up to t ne, if an arbitration 

agreement gives for reference an euern number of i rnpires, and unless a corky intention is expressed or 

can be inferred. If these are three affiitmtors appointed, and one of the arl ato s is appointed by the other 

two, dm such agmernats will be eaq)bined as providing for the appoi*re. -2 of an for by the other 

two umpires after they themselves have been appointed, unless a oontrmy intention is expressed within or 

can be infernad. Parties or inspires may only appoint another arbitrator in arjudix appointed arbitrator's 

p1ace, when the appointed atbilator refuses or is incapable of acing. Siri. ions caught by this provision, 

wild include death, rennoval fiom office, or purely ate mir on of appoinü nt' 87 

6.6.5 Procedure for Challenge ofArbitrators 

Article 13(1) of the Model Law allows the parties the freedom to agree on the procedure for 

challenging an arbitrator. Pasties mostly agree on the procedure for challenging an arbitrator by 

reference to arbitration Hiles. It has been provided in para 1 of the Model Law, that this freedom is 

dependent on the provisions of para. 3. If the parties have not yet agreed on a procedure, then the first 

step will be to ensure the arbiial tribunal (which includes the challenged arbitrator) settles the 

challenge (para. 2). If the challenge turns out to be unsuccessful, whedier under the procedure of 

186 Article 179 of Swiss Private International Law Statute 
187 Article 11(2) of Arbitration Act 1965, South Africa 
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para. 2 (decision by the arbitral tribunal) or procedure agreed upon by the parties, then the 

challenging party may request the court to setzte the challenge, in which case the court's decision 

becomes final and unimpeachable. The arbitial tribunal, including the challenged arbitrator, may 

continue with the arbitral proceedings even to the point of handing down the arbitral award pending 

the outcome of the challenge (para. 3). 

6.65.1 The Issue of Challenging an Arbitrator among the Model Law Countries 

The Model Law has provided for the procedure and the grounds available to challenge the 

appointment of arbitrator(s). It provides generally that when an arbitrator has exhibited bias in 

conducting the arbitration, one of the parties will have reasonable grounds to raise a challenge. 

The challenge application should be submitted in the first instance to the arbitral tribunal for its 

determination. If the challenge is not successful from the arbitral tribunal, the aggrieved party may 

go higher to submit it to a court of competent jurisdiction for reoonsion. However, if the court 

of competent authority reaches a decision, it shall be final and unappealable. This procedure has 

been adopted by many couwitries. 188 However, them are still some jurisdictions that have made 

188 Countries adopt same grounds of challenging an arbitrator as the Model Law: 
Article 18 of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and Commercial 
Matters, Egypt 
Section 1036 of Code of Civil Procedure - Book IV - Arbitration, German 
Section 18 of Act LXXI of 1994 on Arbitration, Hungary 
Article 12 of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
Article 12 of Law of the Russian Federation on International Commercial Arbitration, Russia 
Article 10 of Arbitration Act No. 11 of 1995, Sri Lanka 
Section 19 of Arbitration Act, BE 2545 (AD 2002), Thailand 
Article 12 of Law on International Commercial Arbitration, Ukraine 
Article 20 of The Commercial Arbitration Law of the Kingdom of Cambodia, Cambodia 
Article 12 of Law on Arbitration, Croatia 
Section 12 of Danish Arbitration Act, Denmark 
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some modification to this general procedure for challenge. For example, Malta does not allow direct 

communication between the parties and the arbitral tribunal. It provides for an authority known as 

the Registrar to deal with the communication between the parties and the arbitral tribunal. Every 

submission from the parties to the arbithat tribunal is required to go through the Registrar. By this 

procedure, if a party wishes to challenge an arbitrator, it would need to submit an application in 

writing to the Registrar indicating the reason for the challenge, who will in turn submit the 

application to the arbitral tribunal for determination' 89 

Nigerian law does not involve the arbitral tribunal in the settling of the challenge. It, however, has 

delegated this task to the authority that was appointed. 19() The Secretary-General of the Permanent 

Court of Arbitration, The Hague, will act as the Appointing Authority, if no party has been 

designated' 91 The UNCITRAL Arbitration Rules, raider its provision on "the decision on the 

challenge delegating to the Appointing Authority, " may have inspired this procedure in the Nigerian 

model. ' 92 In Tunisia, the parties are free to agree on a challenging procedure, as for example, 

delegating the challenge to an Arbitial Institute in ptusuat e of the provisions of p aph 3 of 

Article 58.193 In case a challenged arbitrator does not withdraw from his office or the other party 

Article 12 of The Law on International Commercial Arbitration, Iran 
Article 18 of Japan Arbitration Law, Japan 

Article 13 of The Arbitration Act, 1995 - No. 4 of 1995, Kenya 
Article 15 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania 
Article 1428 of Commercial Code, Title IV (of Book V), Commercial Arbitration, Mexico 
189 Article 25(2) of Malta Arbitration Act 1996 
190 Section 45(9) of Arbitration And Conciliation Decree 1988, Nigeria 
19' Section 54 (2) of Arbitration And Conciliation Decree 1988, Nigeria 
192 Article 12 of the UNCITRAL Arbitration Rules 
193 Article 58(1) of Arbitration Code, Tunisia 
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does not agree to the challenge, the Court of Appeal of Tunis will provide for the detemiination on 

the challenge mentioned in this paragraph19a Tunisian law deviates from the Model Law as a 

determination on the challenge taken by the arbitral tribunal (arbitrator), failing an agreement on the 

challenge procedure by the parties is omitted. 1 95 

In Canada, Section 13 of the International Commercial Arbitration Act, the British Columbia, is 

almost impari materia as Article 13 of the Model Law However Section 13(5) of the Act provides 

that "if a request is made under subsection (4), the Supreme Court may refuse to decide on the 

challenge, if it is satisfied that, weder the procedure agreed on by the panties, the party making the 

request had an opportunity to have the challenge decided by a means other than the arbitral tribunal. " 

Thus the court can refuse to determine the challenge in case where for instance the parties could 

have delegated the decision to an Arbitral Institute. 

In addition, Indian law also differs from the Model Law in this respect. According to the Model 

Law, the arbitral proceeding will not be suspended or delayed even when the parties have filed a 

challenge application. The arbitral tribunal, including the challenged arbitrator will continue the 

proceedings and can even make an award. 196 However, Under Indian law, the arbitral tribunal will 

not resume the arbitral proceeding unless the challenge issue has been resolved. 197 Indian law also 

194 Article 58(3) of Arbitration Code, Tunisia 
195 Article 13(2) of the Model Law 
'96 Article 13(3) of the Model Law 
197 Article 13(4) of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
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provides that once the arbitrator has been successfully challenged, the covet will determine if the 

challenged arbitrator should be entitled to fees. 198 The Model Law is however silent on this issue. 

Egyptian law contains provisions similar to Article 13 of the Model Law. It had amended Article 19 

of its new law in 1994, by inserting a fourth paragraph which provides that `if the arbitrator is 

successfully challenged, whether by a decision of the arbitral tribunal or by the court reviewing the 

challenge, the arbitral proceedings already conducted shall be considered null and void, including the 

arbitral award"' 99 The Model Law however provides for the appointment of a substitute arbitrator 

in such an eventuality of a successful challenge. 200 

Tunisian law had also modified the Model Law in this respect, but does not empower the arbitral 

tribunal to determine the application of challenging an arbitrator: Instead, the question as to whether 

an arbitrator can be challenged is left solely to the coi, ut to detennine. 20' Fuuthennore, just as it 

obtains under Article 13(3) of the Model Law, Danish law has provided that if a challenge made by 

the parties or according to the procedure under subsection (2) does not succeed, the challenging 

party may appeal to the courts to determine the challenge, within thirty days after receiving notice of 

the decision rejecting the challenge. While such a request is pending, the arbitral tribunal, sitting with 

198 Article 13(6) of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India provides that 
"(6) Where an arbitral award is set aside on an application made under sub-section (5), the Court may 
decide as to whether the arbitrator who is challenged is entitled to any fees. " 
19' Article 19(4) of Law No. 27 for 1994 for Promulgating the Law Concerning Arbitration in Civil and 
Commercial Matters (Official Gazette No. 13,4 April 2000), Egypt 
200 Article 15 of the Model Law 
201 Fn 60, at p451 
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the challenged arbitrator, may proceed to with the proceedings and even issue an award202 

However, under the Model Law, there will be no appeal following the decision made by the 

court 2O3 Under Danish law, on the other hand, if a challenge conducted according to any procedure 

agreed on by the parties is not successful, the challenging party may request the courts to decide on 

the challenge. 204 But a party cannot be deprived of his right by agreement or by the rules of an 

arbitration institution. F nthennore, the covet cannot reinstate an arbitrator who has retired due to the 

challenge or who has been removed by the appointing authori ty. 2o5 GemM law also omits the 

stipulation of no appeal in challenging an arbitrator. 206 The parties have the right of fu ther appeal if 

they are not satisfied with the decision made by the court of first instance. 

In Scotland, the Rules of the Scottish Arbitration Rules, Arbitration (Scotland) Act 2009 have 

provided similar provisions to the Model Law reganling the grounds of challenging the appointment of 

MN =Ors; 207 however, the outcome of the challenge are different for both regulations. This is due 

that above Rules stating that an arbiftator may be removed by parties, 208 the Outer House may 

remove an arbitrator if any party applies with satisfied application, and especially the Outer House 

may dismiss the tribunal if a patty apply with reason that substantial un&hness has been or will arise 

to that party, as the tribunal was unable to conduct the arbitration according to the arbitration 

202 Section 13(3) of the Danish Arbitration Act 
203 Article 13(3) of UNCITRAL Model Law 
204 Section 13(3) of Danish Arbitration Act 2005, Denmark 
205 Philip, Allan, International Handbook on Commercial Arbitration, Volume II - Denmark, 1997, p8-9 
206 Fn 60, at p451 
207 Article 12 of the Model Law, Rule 10 of Schedule 1-Scottish Arbitration Rules, Arbitration 
(Scotland)Act 2009 
208 Rule 11 of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland)Act 2009 
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agreement, these rules which they apply, or any other agreement by the parties regarding to conduct 

of the arbitrarion. 209 Fu thennore, the Outer House may remove an arbitrator, or dismiss the tribunal, 

only if the arbitrator or tribunal may have been notified of the application for removal or dismissal, 

and so on. z 10 Besides, if the parties ague to the resignation, an arbitrator may resign by sending 

word of resignation to the parties and any other arbitrators and so on. 211 

6.6.6 Recognition and Enforcement of the Award 

The purpose of arbitration is not only to enable an amicable settlement of a commercial dispute, 

but also to ensure that the arbitral award shall be binding and final on the parties. Once this award 

has been made, the parties would usually try to carry out the award to the letter. It is a reasonable 

expectation that the successful party hopes the award to be performed in as short a time as 

possible. 212 Generally, the majority of awards are executed voluntarily. However, in such cases 

where the party against whom the award had been made rejects it and refuses to abide by it, the other 

party would be constrained to take steps to compel the pe fonnance of the award 213 

A dispute might arise wherein the party in whose favour the award had been made, insists that the 

dispute had already been decisively resolved. In proof of his/her position, and to obtain a favorable 

order of the court, the party would present to the court the award, and ask the court to admit the 

209 Rule 13 of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland)Act 2009 
210 Rule 14 of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland)Act 2009 
Z" Rule 15 of Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland)Act 2009 
212 Boyd, Mustill, Commercial Arbitration, 2°d edn, p47; Fn 1, at p461 
213 Fn 1, at p461 
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award as valid, as regards all relevant issues covered by the athitration. However, where a court is 

asked by the party to enforce an award, they not only request the court to admit the legal effect and 

result of it, but also requests for the court to apply practicable legal sanctions, to ensue that the award 

is enforced and duly complied with Enforcement is a step farther than admission. The court would 

be prepared to grant the enforcement of an award, because it admits that the award was validly made, 

binding on the parües to it, and therefore good and suitable for enforcement. 21 a 

Recognition is a mechanism used to prevent any party from raising any issues in the new 

pmcedui e, which has already been properly resolved in the arbihation. 2 i5 The purpose of enforcement 

here is to apply legal sanctions to force the party against whom the award had been made to comply 

with the stipulations of the award. 

6.6.6.1 The Position Under the Model Law 

The provisions of the Model Law regime for the enforcement of arbitral awards were bomwed 

from the New York Convention. Article 1V(II) of the New York Convention has been wholly 

adopted by Article 35(2) of the Model Law, to wit the award and the arbitration agreement or a duly 

certified copy with translation shall be accompanied by an application for enforcement Article 36(1) 

of the Model Law basically repeats the same grounds for refusal of enforcement as contained in 

214 Ibid 
215 As expressed in the English Arbitration Act 1996, s. 101(1), the award is recognized "as binding on the 
persons as between whom it was made" so that it may accordingly be used by these persons "by way of 
defence, set-off or otherwise" in any legal proceedings in England and Wales or Northern Ireland. 
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Article V of the Convention. Article 36(2) of the Model Law also borrows directly from Article VI 

of the New York Convention, which deal with the coincidence of an application for setting aside or 

suspension of the award with a request for enforcement These provisions of international commercial 

arbitration notwithstanding the location have similarities that would go a long way towards ensuring 

the uniform treatment of international awar ds. 216 

As far as the recognition and enforcement of athitral awards go, Article 35(l) of the Model Law 

provides that, "An arbitral award, irnespective of the country in which it was made, shall be 

recognized as binding and, upon application in writing to the competent covet, shall be enforced 

subject to the provisions of this article and of article 36. " The enforcement regime under Article 

35(1) applies regardless of the country in which the award was made. The Model Law applies only 

if the place of arbitration is in the territory of this state, with an exception made specifically where 

Articles 8,9,35 and 36 are cone ned21 Therefore these enforcement provisions can also apply to 

awards that are made abroad regardless of whether the foreign country adopts the Model Law or not. 

6.6.6.2 The Issue of Recognition and Enforcement of the Award among the Model Law 
Countries 

Several states have modified versions of the Model Law. Egypt presents a good example, as it did 

not make the exception for Articles 35 and 36 mentioned above. Thus its enforcement proceedings 

216 Analytical Commentary by the Secretary-General, 25 March 1985, Guide to the Model Law, 
p1040 at 3 
217 Article 1(2) of the Model Law 
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can only apply to domestic awards or awards made outside Egyptian territory, but which nevertheless 

was done in accordance with Egyptian law218 Egyptian law also provides that a valid, recognizable 

and enforceable award must contain detailed records, such as name of the parties, the nationality of 

the arbitrators, etc ; 219 whereas the Model Law only requires a valid award to indicate the place of 

arbitration and the date of the award. Fu thennore the practice in Egypt also stipulates that when 

applying for the enforcement, the award will only be considered as valid if it is in writing and 

contains: (1) the original or certified copy of the arbitration agreement (2) a summary of the parties' 

submission; (3) a list of the document was submitted by the parties; (4) the reason of such 

documents is being submitted; (5) expressly indicate that the decision has been agreed by the 

majority of the arbitral tribunal; (6) the place and date of the issuance; and (7) the arbitrators must 

also sign the award. 220 Some other states have even gone as far as completely expunging Article 35 

and 36 of the Model Law from their version of the law. For example, the Australian Act states that 

except for this section, where both Chapter VIII (Recognition and Enforcement of Awards) of the 

Model Law and Part II of Australia's Intemational Arbitration Act would apply in regards to an 

award, Chapter VIII of the Model Law does not apply. 22 1 

The same situation exists under the Bermudan Act, wherein it stipulates that "Where, but for this 

218 Article 9,58 of Law No. 27 for 1994 for Promulgating the Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt., Article 1 of the Model Law 
219 Article 43, Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and Commercial 
Matters, Egypt 
220 Fn 104, at p34 
221 Article 20 of Australia's International Arbitration Act 
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section, both Chapter VIII of the Model Law and Part N of this Act would apply in relation to an 

award, Chapter VIII of the Model Law does not apply in i 1ation to the award. " 222 Ftuthennore, 

several states in the USA adopting the Model Law avoid inserting Articles 35-36, as they have to 

follow the Federal Arbitration Act223 Oregon; however, has added a third paragraph to s. 36.522, 

thereby regulating in farther detail the enforcement action, despite its wholesale adoption of Articles 

35 and 36 in its ss. 36.522 and 36.524 (grounds). Californian law, on the other hand which is actually 

tailored according to the Model Law, does not contain Articles 35 and 36 or any equivalent provision. 

Only certain provisions on enforcement of interim awards in ss. 1297.92 and 171 are contained. 

However, the Texas Statute does not contain any provisions whatsoever on the enforcement of 

avowds 224 Peru, in its new law, maintains the grounds for refusal as enshrined in Article 36(1) of the 

Model Law, but has expunged Article 36(2) on the issue of the setting aside and enforcement of 

proceedings. 225 Mexican law provides that Article 360 CCP will provide the procedure, which 

indicates that accelerated procedure and court decisions without appeal are exactly what this article 

seeks to introduce. 226 

In addition, Germany has adopted a system which accords the same legal treatment to both New 

222 Article 28 of The Bermuda International Conciliation and Arbitration Act 1993 states that "Where, but 
for this section, both Chapter VIII of the Model Law and Part IV of this Act would apply in relation to an 
award, Chapter VIII of the Model Law does not apply in relation to the award. " 
223 For the Federal Arbitration Act of the USA see Annex Ito National Report: USA in ICCA 
Handbook 
224 Fn 62, at p24-25 
225 Article 109 of Decree Law 1992, Peru 
226 Article 1463(2) of Code of Commerce Title IV, Book V Commercial Arbitration, Mexico provides 
that "Recognition and enforcement proceedings shall be conducted in accordance with the provisions of 
Article 360 of the Federal Code of Civil Procedure. The decision shall be subject to no appeal. " 
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York Convention award and non, -New York Convention awands. 227 The same applies to Japan. 228 

Since there appear to be too many different and often conflicting provisions regarding the 

recognition and enforcement of foreign awards among different states, some other states have 

chosen not to differentiate between the recognition and enforcement of a New York Convention 

award and regular foreign arbitral award-, they recommend the same procedural rules for both kinds 

of awards. For example, some states have adopted the same procedural rules for both the convention 

award and domestic arbitral award. The New Zealand 1996 Arbitation Act for example, provides 

that irrespective of the state where the award was made, it should be recognized as a binding award. 

All courts should recognize such award as binding, and it can also be entered in the register in 

the supreme court as an award or subject of a lawsuit in the supreme court for enforcement. 229 

The same situation is obtainable in Sri Lanka and Thailand whm fiere is no differ nation 

between awards made for member states or not member slates of the New Yodc Convention. 23o Where 

parties have applied to the court for enforcement or to set aside an award, the court must determine if 

there are any issues in the award that might be the subject of an appeal or ground an order to set 

aside 231 The court will enforce such an award only if and when it is satisfied that none of elements 

227 Section 1061 of German Arbitration Law 1998 
228 Article 802 of Code of Civil Procedure, Japan provides that "1. Enforcement under the arbitral award 
can be carried out only when an enforcement judgment declares that such enforcement is permissible. 2. 
" An enforcement judgment shall not be rendered when there is a ground to set aside the arbitral award. "; 

Article 1498-1507 of Code of Civil Procedure - Book IV -Arbitration, France 
229 Article 35,36 of Arbitration Act 1996, New Zealand., Tomas Kennedy - Grant, Intl. Handbook on 
Comm. Arb., Suppl. 25,1998, New Zealand, p32 
230 Section 33 of Arbitration Act No. 11 of 1995. Sri Lanka., Section 23 of Arbitration Act, BE 2545 (AD 
2002), Thailand 
231 Section 34(2) of Arbitration Act No. I1 of 1995, Sri Lanka provides that "If an application for setting 
aside or suspension of an award has been made to a court on the ground referred to in sub-paragraph (v) 

of paragraph (a) of subsection (1) of this section, the court where recognition or enforcement is sought 
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which can necessitate it setting aside the award can be found in the award. However Sri Lankan law 

also requires the party seeking enforcement to begin proceedings for enforcement no later than one 

year after the expiry of fourteen days after the award. 232 Tbai law provides that, the court will only 

enforce the award that was made by the courts in which the award was given in accordance with a 

treaty or convention to which Thailand has agreed or is committed to, and also, only to the extent to 

which Thailand has agreed to follow or be bound. 233 This is in sharp contrast with the Model Law's 

drive at harmonisation. Under the Model Law, the arbitral tribunal has absolute power to decide 

disputes that have been submitted to arbitration, and to which the court or the country will not 

interfere unduly unless some specific pro blems had occurred 23a Just as in Sri Lanka, under 

Lithuania's law, the parties are required to submit their award to the court to pronotmce on the 

validity of the award. Where the court confirms the award as valid, it will then adopt it as a judgment, 

ready to be enforced. In other words, the subsequent judgment of the court gives the award the 

special quality of enfoiteability. 235 

may, if it considers it proper, adjourn its decision and may also, on the application of the party claiming 
recognition or enforcement of the award, order the other party to provide appropriate security. " 
232 Article 31 of Arbitration Act No. 11 of 1995, Sri Lanka 
233 Section 41 of Arbitration Act 2002 Thailand provides that "Subject to the provisions of sections 42,43 
and 44, an arbitral award, irrespective of the country in which it was made, shall be recognized as binding 
and, upon application to the competent court, shall be enforced 
In case of an arbitral award made in a foreign country, a competent court shall enforce the award only if it 
is governed by a treaty, convention or international agreement to which Thailand is a party, and it shall 
have effect only to the extent that Thailand agrees to be bound. " 
234 Article 5 of UNCITRAL Model Law provides that "In matters governed by this Law, no court shall 
intervene except where so provided in the Law. " 
235 Article 39 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania provides that 
"1. An arbitral award made in any State which is a party to the 1958 New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards shall be recognized and enforced in the 
Republic of Lithuania according to the provisions of this Article, Article 40 and the New York Convention 

mentioned above. 
2. The party applying the recognition and enforcement of a foreign arbitral award shall supply the 
Lithuanian Court of Appeal with the duly authenticated original award or a duly certified copy thereof, 
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Also worthy of mentioning is Malta's law of enforcement Under Maltese law, once the arbitral 

tribunal has rendered the award, the parties decide if they would want to register the award with the 

Arbitration Center. However, Article 61 of the Maltese Arbitration Act 1996 provides two separate 

procedures to be followed, for the enforcement of awards which have been registered with the center 

and those that have not been registered respectively. Where parties have sought regishation of their 

award, the law provides that no award can be enforced if it is made within throe months. However if 

the parties wish to register an award that is less than three months old, then they must submit a 

statement of claim with the application for enforcement, which must state that none of the parties 

will file any further appeals seeking to have the award enforced. 236 The Cente? 37 will then 

examine the award, and decide on its enforceability. Once the Centre has decided in favour of 

enforcing the award it will be enforced without the necessity of going through the court system for 

examination. 238 On the odw hand, where patties had decided to seek enforcement of their award 

without regisl ation with the center, the parties are required to submit the award to the court for 

and the original arbitration agreement referred to in Article 9 or a duly certified copy thereof. If the 
arbitral award or arbitral agreement is not made in an official language of this state, the party shall supply 
a duly certified translation thereof into the Lithuanian language. 
3. Recognized foreign arbitral awards in Lithuania shall be enforced in the manner prescribed by the Code 

of Civil Procedure of the Republic of Lithuania. " 
236 Article 61(4) of Malta Arbitration Act 1996 provides that "The Registrar shall not register an 
international award prior to the lapse of at least three months from the date of the award unless the parties 
confirm in writing that they do not intend to take any recourse against the award in terms of applicable 
law. " 
237 Malta Arbitration Centre as a centre for both domestic and international commercial arbitration, to 
make provisions regulating the conduct of arbitration proceedings and the recognition and enforcement of 
certain arbitral awards. 
238 Article 72(5) of Malta Arbitration Act 1996 provides that "(5) upon its registration with the Centre the 
award shall be final and binding and, furthermore, may not be challenged" 
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evaluation, and once the court is convinced of its validity, it orders enforcement of the award. 239 

It suffices to say here however, that the Model Law has in place a well-organized structure for the 

recognition and enforcement of awards so much, so that among those countries that have integrated 

the Model Law into their legal system, many have done a wholesale importation of provisions of the 

Model Law into their legislations. 

6.6.63 The Issue of Recognition and Enforcement of the Award of States Not Adopting the 
Model Law 

Other than the examples given above for those countries which have adopted the Model Law, 

here are some examples for the arbitration regulations among countries that have not adopted Model 

Law in establishing their arbitration system. Among than, the objection against awards could be 

addressed at either a substar= organization or courts. For example, in Saudi Arabia, parties could 

address the objection against awards to the committee on setting aside the arbitral award. 240 When 

parties are allowed to object to awards, they generally and usually choose to appeal through the court 

system French Code of Civil Procedure provides that the laws which apply to the enforcement of a 

domestic arbitral award would also apply to the enforcement of foreign award. This is a simpler 

239 Article 61(8) of Malta Arbitration Act 1996 provides that "Where no party has registered the award 
with the Centre in terms of this article, any party relying on an international award may at any time apply 
to the Court of Appeal for recognition and enforcement of the said award in accordance with Part VIII of 
the Model Law and the provisions in that part shall apply mutatis mutandis to any appeal which may have 
been reserved in terms of article 69A (3). " 
240 Article XVIII of the Arbitration Regulations of the Kingdom of Saudi Arabia states that parties can 
submit their objections of the award to the authority if the award was deposited within fifteen days from 
the date of their notification of the award. This rule also applies to explanatory awards and to appeals 
from an award correcting the original award on the grounds that the arbitrators exceeded their authority. 
Failing timely objection, the award becomes final. 
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procedure for the recognition and enforcement of foreign award. 241 However, at the stage of 

enforcement, after the award has been made, enforcement of it must be s ervised by the court zaz 

Some courmries have been influenced by the theory of non -domestic, and abandoned the authority to 

s eise in the county. For example, Article 1717(4) of Belgian Judicial Code povides that "the pasties 

may, by an explicit declaration in the athihntion agi en t or by a later agreement, exclude any 

applic aüon for the setting aside of an arbi a1 award, in case none of then is a physical person of Belgian 

nationality or a physical person having his notmal resider e in Belgium or a legal person having its main 

seatorabranchof fi ce in Belgium, " so that theau th oritytoxn1 arbitral pmoceadings transfers from the 

country of the place of aibitrahion to the country he t award was recognized and enforced. Judicial 

supervision in arbiti-al proceedings could only delay to the stage of recognition and enforcernert after the 

a has been n 
243 

From the above, it is obvious fl the adop ing counliies of the Model law do not completely adopt 

the promsions of the Model Law on this issue, and flare are also certain differ in the various laws in 

force in adopting countries. A1d ugh the na neslic awards which wem made by virtue of the 

"delocalisation may' s1Wd not ei punter difficulties while enforcing the awards, in prwbce, they do 

not receive common support from each country. As for whetter athitral awards will be recognized or 

241 Chapter IV, Article 1498 of Code of Civil Procedure, France provides that "Arbitral awards shall be 
recognized in France where their existence has been established by the one claiming a right under it and 
where recognition of the same would not manifestly be contrary to public international order. Under the 
same conditions, they shall be rendered enforceable in France by the judge for enforcement. " 
242 Article V of New York Convention 
243 473. U. S. 614 (1985). 
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enforced in the state of the enforcement or not is still a problem. Therefore, to are still differences ü the 

provisions of the arbitration acts in force in different countries. Although the Model Law made efforts to 

influence the arbihation act of each country, it appears to be very fir from achieving unification and 

coordination. 

There are also countries that have quite different laws, such as Libya. Under the arbitration law of 

Libya, the courts are required to examine the enforceability of the award before enforcement can 

take place as well as that "The riling is endorsed on the award and the clerk of the court notifies the 

parties of the regen ion as well as the grant of leave to enforce by the court according to the 

procedure provided for notification of judgments. Recourse against the decision to refuse leave to 

enforce must be made before the Court of First Instance, if the refusal was made by a sole judge and 

before the Court of Appeal if it was made by the Court of First Instan e. "244 Nevertheless, the 

Model Law does not require or empower the courts to perform such examinations. Yet, by 

establishing the provision which prohibits court intervention unless certain situations arise, 245 the 

Model Law attempts to minimize the court intervention in the arbitration process. Therefore, the 

arbitral tribunal will decide the content of the award as well as the enforceability. On the other hand, 

2°4 Article 763 of Code of Civil and Commercial Procedure 1953, Libya provides that "The award is only 
enforceable following a ruling by the judge of summary proceedings of the court with which the original 
of the award was registered, made upon a request from one of the concerned parties. This ruling must be 
made after consideration of the award and the agreement to arbitrate, and after having made sure that 
there is no reason which would prevent it from being enforced The ruling is endorsed on the award and 
the clerk of the court notifies the parties of the registration as well as the grant of leave to enforce by the 
court according to the procedure provided for notification of judgments. Recourse against the decision to 
refuse leave to enforce must be made before the Court of First Instance, if the refusal was made by a sole 
judge and before the Court of Appeal if it was made by the Court of First Instance. " 
245 Article 5 of the Model Law provides that "In matters governed by this Law, no court shall intervene 
except where so provided in this Law. " 
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the count will not examine the enforceability when the party applies for enforcement and there is no 

need for the pasties to submit their arbitration agraement. 246 On the contrary, according to the 

Libyan law, the court will once make sure that the award is enforceable when the parties apply for 

enforcement, and for that reason, the parties are also required to submit a copy of the arbitration 

agreement to the clerk of the court. 247 Furthermore, Libyan law provides that an awau will acquire 

its power as an executor before the interested party's request for the enforcement has been 

Zas order to grant such enforcement can only be gra granted by the judge upon summary 

proceedings of the court before which the application for the enforcement of award is heard The 

judge shall examine the award on the elements of the existence of the arbitration agreement, and 

taking into cognizance any reason that might prohibit the enforcement of the award. After all these 

conditions have been satisfied, the judge will then indicate at the bottom of the original award, an 

order granting the application for enfomement. 2a9 Although Libyan law does not require the parties 

to submit their arbitration agreement, it however indicates that the court may not be interested m 

examining the reasons advanced by the arbitrator for the award. It will only be examining the 

246 Article 35 of the Model Law 
247 Article 763 of Code of Civil and Commercial Procedure 1953, Libya 
248 Article 763 of Code of Civil and Commercial Procedure 1953, Libya provides that "The award is only 
enforceable following a ruling by the judge of summary proceedings of the court with which the original 
of the award was registered, made upon a request from one of the concerned parties. This ruling must be 
made after consideration of the award and the agreement to arbitrate, and after having made sure that 
there is no reason which would prevent it from being enforced The ruling is endorsed on the award and 
the clerk of the court notifies the parties of the registration as well as the grant of leave to enforce by the 
court according to the procedure provided for notification of judgments. Recourse against the decision to 
refuse leave to enforce must be made before the Court of First Instance, if the refusal was made by a sole 
judge and before the Court of Appeal if it was made by the Court of First Instance. " 
249 Ksdiki, Khaled, International Handbook on Commercial Arbitration Volume III - Libya, 1997, p 10 
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legality of the as i25° 

Based on the analysis above, the scope of the reasons which may be advanced for refusing the 

recognition and enforcement of the award and whe er the reasons can be approved would impact 

greatly upon the chmces of th e award being enforced in the future. Therefore, if every state lacks definite 

standard providing for reasons upon which the refusal or recognition and enfoit ent of arbittai awards 

may be based, and they every state can decide to ref se an award based on whatever the reason they want. 

This would greatly and restively impugn on the potency and effectiveness of awards and gravely affect 

the process ofenfomear rt. 

6.6.7 Recourse againctAward and SettingAside theArbitrnlAward 

In international commercial arbitration, the arbitial proceedings will be deemed to have come to 

an end aller rendering the arbitral award. Usually, the party in favour of whom the award is made 

would hope that it can enforce the arbitral award without delay and begin to enjoy the fruits of the 

said award. The purpose of arbitration is to reach a decision which should be ordinarily binding on 

the parties as resolving the dispute between them. To prevent the enforceinent of the award the 

losing party could properly raise an objection according to the arbitration law of countries. The 

250 Article 763 of Code of Civil and Commercial Procedure 1953, Libya provides that "The award is only 
enforceable following a ruling by the judge of summary proceedings of the court with which the original 
of the award was registered, made upon a request from one of the concerned parties. This ruling must be 
made after consideration of the award and the agreement to arbitrate, and after having made sure that 
there is no reason which would prevent it from being enforced The ruling is endorsed on the award and 
the clerk of the court notifies the parties of the registration as well as the grant of leave to enforce by the 
court according to the procedure provided for notification of judgments. Recourse against the decision to 
refuse leave to enforce must be made before the Court of First Instance, if the refusal was made by a sole 
judge and before the Court of Appeal if it was made by the Court of First Instance. " 
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relevant organizations and court would therefore be left in a dilemma as to whether to enforce the 

award or set it aside. 

6.6.7.1 The Position Under the Model Law 

By virtue of Article 34 of the Model Law, recourse to a court against an arbiiral award can be 

made only under the condition that it is in the form of an application for setting aside. The grounds 

on which this can be applied are also listed therein. Time limit for the introduction of the action to set 

aside is provided for h paragraph 3 thereof. The fowth paragraph creates the possibility for the court 

to delay proceedings to set aside, to give the arbitxal tribunal an opportunity to resume the arbital 

proceedings or do some other thing which the tribunal considers sufficient to arrest the situation 

named as the grounds for the application to set aside. The objection challenging the validity of an 

award is usually addressed by the court with jurisdiction. Generally the court with jurisdiction means 

the court in the country where the award was made. In addition, pities could submit to arbitration 

under the law to which the parties have agreed should govern the conduct to their arbit atiom25 i 

Again from a perusal of the provisions of the Model Law, the intention of the drafter appears to infer 

that the drafters had intended that the courts would have jurisdiction to set aside only those awards 

rendered widen their native countryzs2 

It is obvious therefore, that the Model Law has set out (as a general Hale) to establish the arbitral 

'" Article V(1)(e) of the New York Convention 
252 Article 34 of the Model Law 
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tribunal as the highest authority dmt should the arbitral proceedings and its decision be the ultimate 

solution to the disputes between the parties. On the other hand however, the Model Law takes 

cognizance of the fact that dwre may be situations where parties would be dissatisfied with the 

award for a range of reasons and has therefore provided for the grounds upon which parties may 

apply to set aside an award. These grounds focus mainly on the legality of the award and the logical 

link between the award and the conduct of proceedings as agreed between the parties. 253 However, 

where parties are allowed to raise such objections to awards, it can be expected that would in most 

cases channel their appeal through the court system. Different countries have different procedures 

laid down by which parties may object to awards through the court. 

6.6.7.2 The Issue of Recourse against Award and Setting Aside the Arbitral Award among the 
Model Law Countries 

Many legal systems of the world have adopted time grounds, or at least something quite akin in 

their procedure for considering the application to set aside an aw d254 However, as is usually the 

253 Article 34 of the Model Law 
254 Countries stipulate same grounds for setting aside as the Model Law: 
Article 42 of The Bermuda International Conciliation and Arbitration Act 1993, Bermuda 
Article 44 of The Commercial Arbitration Law of the Kingdom of Cambodia, Cambodia 
Article 36 of Law on Arbitration, Croatia 
Section 37 of Danish Arbitration Act, Denmark 
Article 35 of The Arbitration Act, 1995 - No. 4 of 1995, Kenya 
Article 40 of The Republic of Lithuania Law on Commercial Arbitration, Lithuania 
Article 1457 of Commercial Code, Title IV (of Book V), Commercial Arbitration, Mexico 
Article 34 of Law of the Russian Federation on International Commercial Arbitration, Russia 
Article 32 of Arbitration Act No. 11 of 1995, Sri Lanka 
Section 40 of Arbitration Act, BE 2545 (AD 2002), Thailand 
Article 34 of Law on International Commercial Arbitration, Ukraine 
Section 55 of Act LXXI of 1994 on Arbitration, Hungary 
Article 53 of Law No. 27 For 1994 Promulgating The Law Concerning Arbitration in Civil and 
Commercial Matters, Egypt 
Article 34 of The Arbitration and Conciliation Act, 1996 (No. 26 of 1996), India 
Section 1059 of Code of Civil Procedure - Book IV -Arbitration, German 
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case, some countries have introduced significant changes into their arbitration law to handle 

applications to set aside awards. For instance, Iranian arbitration law introduces an additional ground 

on which parties may base such an application. According to the Iranian law, if any of the parties 

discovers other evidences relevant to the dispute capable of affecting the award, even after the award 

is made, the court will still be in a position to set aside the awaid255 as long as the delay in 

discovering this evidence was beyond that party's fault Again, in the Iranian case, parties are 

required to deposit a certain amount of money with the court when they make their application for 

setting aside the award. The court will only grant the application and/or suspend or delay the 

enforcement of the award if and when the applicant has provided the required deposit for the 

application. 256 However, the above situation cannot ground an application to set aside an award 

under the Model Law, because the Model Law clearly provides that if the parties have failed to 

provide relevant evidence in support of the arbitration dispute, or the arbitral tribunal is able to do its 

work based on the information available to it, it can continue the proceedings and make an awaui25' 

However the only other change introduced by Iranian law about the violation of public policy of 

255 Article 33 of the Law on International Commercial Arbitration, Iran 
256 Article 35 of The Law on International Commercial Arbitration, Iran provides that "I. Except in cases 
referred to in Articles 33 and 34, an arbitral award shall be final and shall be binding after it has been 
served; if a request has been made in writing from the court specified in Article 6, the procedure for the 
enforcement of courts' judgments shall be pursued 
2. If one of the parties requests the annulment of the award from the court specified in Article 6 and the 
other party applies for its recognition and enforcement, the court may, upon request by the party applying 
for the recognition and enforcement of the award, order that the party requesting the annulment, provide 
an appropriate security. " 
257 Article 35(c) of the Model Law 
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the Model Law will be discussed subsequently258 as well as certain procedural grounds for setting 

aside. An award may be set aside if the court finds that 'the award is in conflict with the public 

policy of this state. " Violation of public policies covers basic principles of law and justice in respect 

to the subject matter of the dispute as well as issues of procedure. 259 Usually when a court has found 

"the subject matter of the dispute is not capable of settlement by arbitration under the law of this 

State; " it would follow up with public policy considerations to ground setting aside the award. 

However a number of states have made certain changes in the process of adoption Australian law 

for example provides that an award conflicts with the public policy of Ausaalia where: " (a) the 

making of the award was induced or affected by fraud or corruption; or (b) a breach of the rules of 

natuW justice occurred in connection with the making of the awards-260 Bermuda's Act of 1993 

similarly provides that "Without limiting the generality of Articles 34(2)(bXü) and 36(1 )(bxii) of the 

Model Law, it is declared, for the avoidance of doubts, that, for the purposes of Article 34(2)(bXii) 

and 36(1 )(bxii), an award is in conflict with the public policy of Bermuda if the mating of the award 

was induced or affected by fraud or conniption. "261 The Law Reform (Miscellaneous Provisions) 

Act 1990 of Scotland, before Scotland has given up adopting the Model Law in 2009, retained the 

phrase "the award is in conflict with public policy" as a ground that could compel the court to grant 

an application for setting aside. 262 This also one of the grounds that a party must provide proof of in 

239 Article 34(2)(bXii) of the Model Law 
259 UNCITRAL Commission Report August 1985, Guide to the Model Law, p1002 at no. 297 
260 Section 19 of International Arbitration Act 1974-1989, Australia 
261 Section 27 of The Bermuda International Conciliation and Arbitration Act 1993 
262 Article 34(2)(b)(ii) of Schedule 7 UNCITRAL Model Law on International Commercial Arbitration, 
Chapter VII Recourse Against Award, Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 

245 



support of its application on that ground that: "the award was procured by f d, bribery or 

conUption"263 Article 34(3) of this same Act creates a time-limit of three months starting from the 

receipt of the award, within which a party should make its application for setting aside, does not 

apply to the new ground. 264 

Tunisia's new law of 1993 also provides that an arbil al award may be set aside by the Court of 

Appeal of Tunis "when the court finds that the award is in conflict with public policy, as understood 

in private international law. �265 The provision "as understood in private international law, " refers to 

the restrictive notion of intemational public policy. 266 On the other hand, the Decree Law of Pena 

provides that "an application for annulment against an international athitral award may only be filed 

with the Superior Court of the place where the arbitration was held, when the party filing the 

application proves that: "The award is contrary to public order in the Republic. "267 This provision 

therefore brings the grounds of "the subject matter of the dispute not being capable of settlement by 

arbitration and the award being contrary to public order in the Republic" under a single head of 

268 
grounds. 

6.7 Criticisms of the Model Law 

263 Article 34 (2)(a)(v) of Schedule 7 UNCITRAL Model Law on International Commercial Arbitration, 
Chapter VII Recourse Against Award, Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 
264 Article 34(3) of Schedule 7 UNCITRAL Model Law on International Commercial Arbitration, 
Chapter VII Recourse Against Award, Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 
263 Article 78(2)(II) of Arbitration Code. Promulgated by Law No. 93-42 of 26 April 1993 in force 27 
October 1993, Tunisia 
266 Fn 62, at p21 
267 Article 106(6) of Decree Law No. 25935, in force 10 December 1992 Peru 
269 Article 106 of Decree Law No. 25935, in force 10 December 1992 Peru 
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The era of "globalization" has exponentially increased the demand for arbitration, and in tum the 

variety and complexities of disputes submitted to arbitration. The differences in scale between these 

disputes have also grossly multiplied The Model Law has tried in its limited capacity to encourage 

modernizing and has attempted to unify the available arbitration legislations, in a firenzied bid to 

harmonise and co-onlinate the development of arbitration as a major player in modem international 

commerce. However, its aim at universality and acceptability is the Model Law's undoing as it can 

have little or no effect in advancing the state of arbitration procedure, by being overly general. 269 It 

is also believed that the Model Law is better suited to jurisdictions with underdeveloped systems of 

arbitration to avoid a situation where the policies of such countries are deeply estranged in 

comparison to countries with more advanced systems 270 

On the other hand, the Model Law may be seen as far less suited for developed states where 

arbitiaiion legislation is already in place and prac iced271 While the Model Law has been 

successfully adopted by some countries, some other countries have ostensibly adopted it but failed to 

effectively incorporate it, and some have not adopted it at all 272 Again, the formal adoption of the 

Model Law is not enough to guarantee the practical functioning of its policies within a country. Thus, 

269 Reid, Alan S., "The UNCITRAL Model Law on International Commercial Arbitration and the English 
Arbitration Act: Are the Two Systems Poles Apart", (2004), Journal of International Arbitration, Volume 
21, No. 3, p237 
270 G6linas, Fabien, "Arbitration and the Challenge of Globalization", (2000), Journal of International 
Arbitration, Volume 17, No. 4, p121 
271 One such state is England, which in 1996 judged adoption of the Model Law to be unnecessary in 
light of the existence of England's own arbitration legislation (English Arbitration Act 1996) 
272 Davidson, Fraser P., "International Commercial Arbitration: The United Kingdom and UNCITRAL Model 
Law", (1990), J. B. L., p480,484 
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while some countries lag behind, other countries are revising and advancing their arbitration policies, 

and the gap in the development of arbitration culture between countries inevitably widens. The 

Model Law, as such, can be said to be deficient insofar as it lacks the effect of an international treaty. 

Apart with being inarguably incomplete, the Model Law has no substantive power273 

Happily though, during the last decades, the nature of the relationship of the courts to the 

arbitration process has shifted significantly away from one of control, in which courts generally 

could intervene in almost every aspect of the arbitration proceedings. However, arbitration is 

ultimately unable to enforre its decisions on its own, without the assistance of the courts. 274 The fact 

is, then, that the arbitration process cannot be accurately described as being independent from the 

courts. In the suggestion of one commentator, the relationship between the courts and the arbitration 

process is at minimum one of "complementazity. " However, developing the emphasis on party 

autonomy would serve to weaken the control of courts on arbitration process. 275 Nevertheless, the 

Model Law has being criticized in its emphasis on the party autonomy, as it has not been able to 

resolve the problem of arbitration's dependence upon court for enforcanent of its awards and other 

orders. 

6.8 Reform of the Model Law 

The matter of the relationship between the judiciary and the arbitration process is a difficult one. 

273 Fn 227, at p229 
274 Article 6 of the Model Law 
275 Refer to Chapter 1 of this thesis 
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The Model Law seeks to reduce the interference and involvement of the judiciary in the arbitration 

process; and to achieve this, it is necessary that judiciary respect arbitcal decisions, and the arbit 1 

tribunal approach their task with the attitude that if their decisions must be authoritative and outside 

the reach of the judiciary, then they must be beyond repmach276 The development of the Model 

Law will have to take this objective into account and in this respect, the qualifications and authority 

of the arbitral tribunal will have to be considered more deeply, and perhaps given more weight in the 

textual stipulations of the law277 To smoothing the areas of tension between the arbitration process 

and the judiciary, it is eider the maianal law ceases to play any part in azbihation, or national laws on 

arbitration must be hamionisadns 

It may also be advisable that the courts be given a certain degree of discretion in deciding how to 

enforce an interim measure, whether or not it should be enforced in the first place, as well as be 

minded to deal with the issuance of orders of interim measures in a harmonised text. 279 On the other 

hand, the international/national arbitration distinction should be done away with. For one, this would 

eliminate the problem of possible confusion within a Model Law country that has its own domestic 

arbitration policies. A full universalization of the arbitration process would further the aim of 

affiming the validity and autonomy of the arbitration agreement form, and to a great extent establish 

276 Fn 227, at p227 
277 Ibid at p236-237 
278 Ibid 
279 Sorieul, Renaud, "Update on Recent Developments and Future Work by UNCITRAL in the Field of 
International Commercial Arbitration, (2000), Journal of International Arbitration, Volume 17, No. 3, p 179-180 
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it as independent of the judiciary. 280 These recommendations would appear to be beneficial to the 

f Awe reform of the Model Law. 

6.9 Conclusion 

International commerce has been continuously expanding; and this expansion increased chances 

of contactual relationships between two or more states. There are different commercial laws in force 

in the different countries of the world, so that without a sort of unified arbitration law, the present 

state of affairs would continue to produce massive conflicts and contradictions. Furthermore, it 

would also make the law unstable and ambiguous. 281 This state of affairs would mean that it would 

be difficult for arbitration proceedings to secure independence from the national legal system. 

Apparently, majority of arbitration proceedings are governed by the laws of the seat of afoit ation. 282 

The enforcement of the award all depend on enforcement policies and laws of the enforcing state. 283 

The delocalisation theory can not avoid the need for the support and assistance of the law of the state 

where the award was made; otherwise it will have rive influence upon the aibitral proceedings. 284 

The arbitration would be meaningless and invalid unless the domestic law recognizes that the 

parties' have the right to submit to arbitration, and to enforce the award. The arbitral award is also 

worthless if it is not enforoeable. 285 

280 Fn 227, at p235 
281 Ibid at p227 
282 Fn 1, at p81 
283 Fn 3, at p52 
284 Lando, 0., "The Law Applicable to Mrito of the Disputes", in Contemporary Problems in 
International Arbitration, J. D. M. Lew edn, 1987, p101 
285 Fn 1, at p449. Article 18 of the Model Law provides that "The parties shall be treated with equally and 
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The Model Law has attempted to shorten the gap between the legal systems of countries. Hence, 

it has definitely helped in some way in unifying and se Cling the law and procedures. 286 Furthermore, 

the Model Law itself presents extensive applicability and elasticity. As long as it does not exist in the 

form of a convention, states can upon adoption delete provisions or supplement the Model law 

according to their peculiar needs. The Model Law therefore has played an important role in reducing 

the conflicts among international arbitration, thereby creating and maintaining the harmonisation of 

international commercial arbit atiorL287 

A comparison is made of `Intervention of court, " arbitration agreement, and other issues regulated 

by the arbitration laws of countries that have already adopted the Model Law. The concept of 

harmonisation of laws can be rightly influenced by different and varied ideas, some of which require 

that laws must be consistent to reach harmonisation, while others believe that being similar suffices. 

The definition of the word harmonisation mostly means to coordinate, which the former does not 

appear to fully capture. Even though the latter seems to fulfill the meaning of harmonisation, yet 

only very few countries see the concept from that same light. 

each party shall be given a full opportunity of presenting his case. " New York Convention, Article V(1)(b): 
"Recognition and enforcement may be refused---if the party ---proof that (b) the party against whom the 
award is invoked was not given proper notice of the appointment of the arbitrator or of the arbitration 
proceeding or was otherwise unable to present his case. " 
296 Okekeifere, Andrew, "Public Policy and Arbitrability Under the UNCITRAL Model Law", (1999), 
Int'l A. L. R., Volume 2, No. 2, p70,76; "It [The Model Law] therefore set out to achieve ... the 
enationalisation of international commercial arbitration, especially in its procedural aspects, and its 
liberation from the stranglehold of national laws. " 
297 In the next chapter, the supranational arbitration will be discussed 
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In light of the above, we can ask ourselves again if the Model Law fulfills its goal of 

harmonisation. In summary, we can gleam from the above comparisons that although many 

countries have referred to, adopted the content of the Model Law (wholly or with modifications), 

and have produced their versions of arbitration law, it would seem that the content of the 

regulations are not quite the same. But if we conclude from this that the Model Law does not 

thereby achieve the function of hannonisation, it seem too dogmatic an expectation, given the fact 

that many countries have actually adopted and made reference to the Model Law, and have tried 

their best to accept the purpose and intention of the Model Law. It can be seen that the Model Law 

still stands as a very relevant force in the drive to eliminate the differences in the main arbitration 

laws of various countries, and coordinate the legislation of each county towards modernization and 

unification. 288 We must admit however, from the consideration of the definition and function of 

harmonisation that the Model Law to a large extent provides for the possibility of harmonisation, 

given the right ciivmisWrx=. The Model Law does not have the effect of an international convention, 

which means that it cannot force every country into adopting it. This has also led to a shared belief 

among scholars that the Model Law does not only have a long way to go by way of improvement, 

but also lacks the much desired influe . 
289 Furdxmnot , it is calculated that in the total of 195 

sovereign nations, 61 dependent areas, and 6 disputed territories dmughout the world, 29o there are 

288 Fn 244, at p 70,76 
289 Fn 227, at p229 
290 http: //www. infoplease. com/ipa/A0004373. html#A0004376, access on I July 2009 
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192 countries that belong to the United Nations. 29 ' However up to now, only 51 countries and 3 

partial territories of a country out of the 192 countries of the United Nations have adopted the Model 

Law. 292 This statistic shows clearly that about 140-150 countries are yet to adopt the Model Law or 

are operating one kind of arbitration law or the other, perhaps without recourse to the Model Law 

Among these are some developed countries such as England, France, Italy, and Switzerland. Yet due 

to their difference in political, economic, and cultural backgrounds and orientation, many of these 

countries either refused to or yet to adopt the Model Law, have enacted for themselves arbitration 

laws that cannot be combined into a single version of common relevance. We therefore believe that 

the Model Law has at best fulfilled the role of a catalyst in achieving partial harmonisation 

throughout the world, and still has a long way to go to fulfill complete harmonisation. It is time to 

rethink, re-strategize and make plans towards injecthg new blood and a renewed and finner purpose 

into the drive for hannonisation. 

29' http: //www. un. org/members/list. shtml, access on I July 2009 
292 http: //www. uncitral. orgluncitral/en/uncitral texts/arbitration/1985Model_arbitration_status. html, 
access on 1 July 2009 
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Chapter 7 

Concluding Chapter - Supranational Arbitration 

7.1 Introduction 

International commercial arbitration may have to deal with the problems associated with the 

practical applicability of the laws of different states to the arbitral process. These differences in 

legislations are usually occasioned by differences in polity, social regimes, economic circumstances 

and customs; as well as the failure of the Model Law to attract wide spread acceptance. ' We know 

that various countries, as independent national and international entities subscribe to different laws; 

(including arbitration legislation) to regulate all manner of commercial transactions. However, in the 

absence of a unified system of laws and regulations, there is bound to be a lot of confusion and 

uncertainty surrounding the practice of arbitration, especially in the broad arena of the enforcement 

process of agreements and awards. Many scholars have proffered solutions to surmount the 

shortcomings inherent in the delocalisation theory of arbitration, which has been criticized for laying 

too much emphasis on party autonomy, whilst failing woefully to address the pertinent issue of the 

practical enforcement of arbitral awards outside jurisdiction or legal reach of the arbitration seat. 

Again in practice, athital proceedings are still very much subject to the supervisory and review 

jurisdiction of courts of the land. The delocalisation theory has not provided a complete and full 

proof way of dealing with the traditional and usual difficulties associated with the reciprocal respect, 

1 Redfern, A. and Hunter M, Law and Practice oflnternational Commercial Arbitration, 4th edn (London: Sweet 
& Maxwell Ltd., 2004), p91 
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recognition and enforcement of arbitral awards among independent international entities or states. 

Put succinctly, various national laws continue to play a supervisory role over arbitration proceedings, 

thereby hampering the possibility of achieving universal fairness in the enforcement process. 2 

The UNCITRAL Model Law was introduced in 1985 to assist states in reforming and 

modernizing their laws on arbitral procedure by taking into account the specific and unique features 

and needs of international comme ial arbitation. 3 The Model Law was to provide a supplementary 

arbitral resource. Unfortunately however, the Model Law lacked a domineering presence best suited 

in the scheme of things, and thus ended up playing an advisory function, rather than a mandatory 

one; thereby lacking the force of law necessary for the desired level of observance, reverence and 

compliance. Furthermore, the Model Law had failed in the crucial function of documenting 

arbitration cases and similar references. It has therefore failed to constitute itself an adequate 

reference point in arbitration matters. This writer is therefore in agreement with other scholars on the 

point that the Model Law has failed in achieving widespread acceptance, and consequently the goal 

of harmonisation; the sole purpose for its introduction in the first place. 

Again, even though the Model Law has been severally amended and adjusted and received into 

the corpus juris of a number of states, there still appears to be major discrepancies in the relevant 

2 Paulsson, J. "Delocalisation of International Commercial Arbitration: When and Why It Matters", 
(1983), I. C. L. Q., Volume 32, p53; "Arbitration Unbound: Award Detached from the Law of Its Country of 
Origin", (1981), I. C. L. Q, Volume 30, p358 
3 The UNCITRAL Model Law Website, (http: //www. uncitral. org/uncitral/en/uncitral_texts/ 
arbitration/I 985Model_arbitration. html), access on 13 September 2009 
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laws in these states as well as those of non-receiving states, making the goal of hannonisation more 

illusory 
. 
With this, neither the Model Law nor the delocalisation theory has been able to achieve the 

harmonisation of arbitral laws. 

In this chapter we shall attempt to advance an argument in support of supranational arbitration. 

The thrust of our aigwnent shall be the practicability, applicability and advantages of supranational 

arbitration. Our submission here shall be that with resort to supranational arbitration, the problems of 

inconsistency and unenfomeability that have characterized the arbitration system can finally be 

eliminated. We shall find validity for this submission in discussing the relationship between 

supranational arbitration and party autonomy, state sovereignty, delocalisation theory , and 

harmonisation arbitration, among other issues. 

7.2 Supranational Arbitration and State Sovereignty 

7.2.1 Definition of Supranational Arbitration 

Supranational law, be defined as a law binding demos atic states, fluough majority vote of 

democratic governments ministers meeting. 5 One opinion also has it that supranational law 

encompasses the limitations of the rights of sovereign nations between one another: In this regard 

° There are few materials on this issue. However, it is important to examine this issue in this thesis. It is 
because this thesis studies how to eliminate the inconsistency of arbitral procedures, hence we try to 
understand the principle of party autonomy and procedural law, yet in the process of our study, we find 
that party autonomy contradicts with mandatory rules and public policy of the state sovereignty. 
Therefore we try to study whether delocalisation theory can resolve this problem, yet it still has its faults. 
Subsequently, this writer further studied the UNCITRAL Model Law to see whether it can achieve the 
goal of harmonisation, but to find that it can only achieve partial harmonisation. Hence, he now studies if 
a supranational body can fulfill this goal. 
5 Schuman, Robert, "Is the European Union a Federal Union or a Supranational One, " Schuman Proposal, 
p15, (http: //www. schuman. info/), access on 26 December 2008 
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therefore, supranational law can be said to be just another form of international law. Moreover, these 

genres of rules are frequently classifiable as public international law, but are also capable of evolving 

into enforceable private rights. The implication of this is that when we talk of supranational law, the 

legal and political structures of the sovereign states that establish those insslitutions, legal rules and 

procedures that are authoritatively interpreted by institutions do not exist. 6 

Furthermore by agreements between two or more sovereign states, the rights and duty 

relationships of the citizens of those states can regulate their social intentions as the supranational 

law. The most common of such situa ions is where two sovereign states, constitute an applicable 

code of law or rules to regulate certain interests. Such code of law or rule as supranational law may 

not only be better than the regulations put in place by the sovereign entities national law, and may 

also be applied to those items that are regulated. 7 Going a step further, when speaking of 

supranational arbitration, we engage a concept or scenario very much like supranational law, and 

more clearly exemplified by reference to the workings of the European Union (EU). 

Supranational arbitration presents an avenue for efficient alternative dispute resolution in the 

interest of workable competition within the EU. It also represents a historical mandate of the EU. 

Remedy-related arbitrations of European Commission (EC) have in this manner also constituted a 

6 Westbrook, Jay Lawrence, "Legal Integration of NAFTA Through Supranational Adjudication" (2008), 
Texas International Law Journal, pl, (http: //www. allbusiness. com/government/ 
government-bodies-offices-law-courts/I1467981-1. html), access on 29 December 2008 
7 Lew, Julian D. M., Applicable Law in International Commercial Arbitration: A Study in Commercial 
Arbitration Awards, 1978, p286 Citing: "Arbitrage etranger et arbitrage international en droit privö", 49 
Rev. Crit. 1 (1960), especially at p 14-20 
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form of supranational arbitration. It has been variously argued that only international law can 

properly fill the vacuum. It has also been similarly stated that supranational arbitration is a kind of 

international arbitration. To put this more clearly, this type of arbitration has been held to be beyond 

the control of national law, and directly supervised by international law. 8 

7.2.2 State Sovereignty 

As far as arbitration goes, state sovereignty appears to be the reach of the jurisdiction of the court. 

From current developments in international commercial arbitration, it would appear that the entity 

which is saddled with the task of developing arbitration is the state. This is simply due to the very 

notorious fact that states have always been better poised to provide the most effective supervision of 

and support for arbitration. State sovereignty therefore is about the single most important factor in 

arbitration, as it has a natural capacity to exert direct power, control, or influence over the conduct of 

arbitration in the international commercial scene. This therefore, necessitates our need to do a 

comprehensive discourse and analysis of the concept of state sovereignty in this chapter. 

72.2.1 Definition of Sovereignty 

The concept of sovereignty has become one of the most debated issues in both political science 

and. international law. Soveieignty was originally defined as the equivalent of supreme power. 

However, sovereignty in practice often deviates from this traditional definition accorded it. 9 

8 Ibid 
9 Britannica Online Encyclopedia, (http: //www. britannica. com/EBchecked/topic/557065/sovereignty), 
access on 26 December /2008 
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Territoriality is a feature of sovereignty, and at the same time also an important quality of political 

authority. Members of a community must define their sovereignty in line with the principle of 

teritoriality. Membership of the community is drawn from residences located within the relevant 

territorial borders. Being present within geographical borders allows people belong to a state and 

consequently be subject to the authority of that state. 10 

State sovereignty can be exhibited in so many ways and mead by using various indices; 

ranging from competence and independence, to legal equality of states. Generally this concept is 

inclusive of all matters which intemalional law permits every state to determine and act on on 

their own without the intervention or to the exclusion of other sovereign states or entities. 11 

Sovereignty has also been described as representing the supreme authority, and will continue to 

grow in common in so far as political rules in states are presumed to pass through the world, 

including the sovereign body of law and institutions that confine each goverment and civil right to 

individuals. 12 

State sovereignty in international arbitration, is perhaps better explained in the work of Dr Francis 

Marin where he stated: 

10 Philpott, Daniel, "Sovereignty, Stanford Encyclopedia of Philosophy", (2003), Stanford Encyclopedia 
of Philosophy, p8, (http: //plato. stanford. edu/entries/sovereignty/), access on 26 December 2008 
" Weiss, Thomas G., Hubert, Don, "State Sovereignty", in The Responsibility to Protect: Research, 
Bibliography, Background Supplementary Volume to the Report of the International Commission on 
Intervention and State Sovereignty, International Development Research Centre, 200l, p13, 
(http: //www. idre. ca/en/ev-28492-201-I-DO_TOPIC. html), access on 26 December 2008 
12 Fn 10, at p18, (http: //plato. stanford. edu/entries/sovereignty/), access on 26 December 2008 
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"No one has ever or anywhere been able to point to any provision or legal principle which would 

permit individuals to act outside the confines of a system of municipal law, even the idea of the 

autonomy of the parties exists only by virtue of a given system of municipal law and in different 

systems may have different characteristics and effects. Similarly, every arbitration is necessarily 

subject to the law of a given State. No private person has the right or the power to act on any level 

other than that of municipal law Every right or power a private person enjoys is inexorably 

conferred by or derived from a system of municipal law which may conveniently and in 

accordance with tradition be called the lex foci, though it would be more exact (but also less 

familiar) to speak of the lex arbitii or, in French, la loi d'arbitiage. "13 

Arbitration therefore, cannot exist in a legal vacuum 14 Following from the impact of territorial 

jurisprudence and the principle of state sovereignty, arbitrations conducted in a state should be 

subject to the municipal law. The legality and effect of arbitration come from the lex loci orbitrf (i. e 

the law of the forum place or court where the arbitration had taken place). As a matter of fact, in real 

life situations, few states are willing to relinquish control over arbitations held within their 

temtories. 15 

13 Mann, F. A., "Lex FacitArbitrum", in International Arbitration: Liber Amicorum for Martin Domke, P. 
Sanders edn, 1967, p 157,160; Horacio, A. Grigera Naon, Choice-of-law Problems in International 
Commercial Arbitration, 1992, p84-85 
14 Fn 1, atp81 
15 Fn 1, at p88; As mentioned in Chapter 3, in the Gotaverken case, the parties chose the place of Paris as 
the seat of arbitration, and the ICC Arbitration Rules to conduct their arbitral proceedings. Hence, the 
French court held that in this case the applicable law is not French law, finally the French court refused to 

accept the application of the party due to no jurisdiction. 

260 



72.2.2 The Circumscription of the State Sovereignty 

From political history, sovereignty is most often violated by the people who wield political power. 

Cultural, environmental, and economic influences in the recent drive towards globalization have 

been generally characterized by the dismantling of international borders and reduced emphasis on 

the requirement of entry visa. Thus in the past decade, there have been more developments in the 

common perception about the size of the sphere of influence occupied by state sovereignty. ' 6 In 

addition, state sovereignty and state jurisdiction in international law have important and generally 

accepted limitations. 17 It also appears to be the case today that actions to limit state sovereignty 

usually translate into insignificant and conditional measures. Limitation imposed on a 

nation-states sovereignty included perhaps in the framework of interstate associations is usually 

considered voluntary. 18 

In the same vein, H. E. Judge Howard M. Holtunann has proposed the creation of a new 

intemational court of arbitral awards that would replace municipal courts in resolving disputes 

regarding the enforceability of international commercial afiihation awards. Actualizing this would 

definitely be of great value to 2 1't century commerce. 19 This proposal would especially take away 

16 Fn 11, at pl, (http: //www. idre. ca/en/ev-28492-201-1-DO_TOPIC. html), access on 26 December 2008 
17 Ryan, Christopher M., "Sovereignty, Intervention, and the Law: A Tenuous Relationship of Competing 
Principles, " (1997), Millennium: Journal of International Studies, Volume 26, p77; and Makinda, Samuel 
M., "Sovereignty and International Security: Challenges for the United Nations, " (1996), Global 
Governance, Volume 2, No. 2, p149 
'g Ryzhkov, Vladimir, "Sovereignty Vs Democracy", (2005), Russia in Global Affairs, p5, 
(http: //eng. globalaffairs. ru/numbers/13/970. htm1), access on 22 November 2008. Vladimir Ryzhkov is a 
deputy of the State Duma. This article derives from a lecture given by the author at the Moscow School of 
Political Studies at Golitsyno, July 27,2005. 
19 H. E. Judge Howard M. Holtzmann, "A Task for the 21M Century: Creating a New International Court 
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jurisdiction in arbitration matters from national courts, as conferred on them today by virtue of the 

New York Convention 1958, which lays down the specified and limited circumstances under which 

recognition and enforcement of an arbitral award may be refused. Two of such circumstances 

being whether or not the subject-matter of the dispute is capable of being settled by arbitration under 

the law of the country where the dispute had originated, and whether recognition or enforcement of 

the arbitral award would be contrary to the public policy of that state. The new intemational court of 

arbitral awards would have exclusive jurisdiction to provide appropriate remedies. In other words, it 

has become attractive for groups of states to limit their state sovereignty, and together constitute an 

international court to resolve international disputes, in order to prevent situations of inconsistency 

and confusion, by each state insisting on adopting their domestic laws. However such an institution 

would necessarily still rely on national authorities for the enforcement of its decisions. 2° 

7.23 Party Autonomy and State Sovereignty 

7.23.1 The Principle of Party Autonomy 

The principle of party autonomy, which was first developed by academic scholars and 

subsequently adopted by national courts,, has gained extensive acceptance in various national legal 

systems. Despite the differences in their legal orison, common law, civil law and socialist 

for Resolving Disputes on the Enforceability of Arbitral Awards", in The Internationalisation of 
International Arbitration: The LCIA Centenary Conference, edited by Hunter, Martin and Marriott, Arthur 
and Veeder, V. V., 1995, p109 
20 H. E. Judge Stephen M. Schwebel, "The Creation and Operation of an International Court of Arbitral 
Award", in The Internationalisation of International Arbitration: The LCIA Centenary Conference, edited 
by Hunter, Martin and Marriott, Arthur and Veeder, V. V., 1995, p115 
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countries alike have all been affected by the movement towards this rule of social relations. This 

development has come about independently in these countries; without any concerted efforts per se 

by nations. It has been the result of separate, though contemporaneous and pragmatic evolution 

within the various national systems of conflict of laws. 2' As will be mentioned later ü this work, the 

jurisdictional approach gives the application of the local law more support than the contractual one. 

With the recognition given party autonomy and its acceptance as applying also in arbitration 

contracts, it now became possible for parties to agree to subject their proceedings to laws other than 

those of the place of arbitration. 22 This is clearly evident in the evolution of French law. Z23 As early 

as 1914, the Court of Cassation24 applied the principle of party autonomy in an international 

arbitration case, in considering the issue ofthe law governing the proceedings25 

However, despite the acceptance and recognition of party autonomy by most nation states, 26 

arbitration still fully relies on the basic support of the courts, which is the usual and singular 

institution entrusted with the power and jurisdiction to salvage the system when litigants attempt to 

sabotage it According to Lord Mustill: 

21 Fn 1, at p97-98 
22 Mayer, Professor Pierre, "The Trend Towards Delocalization in the Last 100 Years", in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995, p39 
23 Article 1494 of the French Code of Civil Procedure 
24 The Court of Cassation is the highest court in the French judiciary, (http: // 
www. courdecassation. fr/about_the_court_9256. html), access on 02 December 2008 
25 Fn 22, at p38-39 
26 Fn 1, at pl00 
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"[T]here is plainly a tension here. On the one hand the concept of arbitration as a consensual 

process reinforced by the ideas of transnationalism leans against the involvement of the 

mechanisms of state through the medium of a municipal court On the other side there is the plain 

fact, palatable or not, that it is only a Court possessing coercive powers which could rescue the 

arbitration if it is in danger of foundering. "27 

The Courts in England have for centuries been doing everything possible to protect their system, 

and have remained vigilant to check any violation within their jurisdiction These courts have also 

faced very severe battles in opposition to the performance of their constitutional functions and have 

had to sacrifice others, in order to maintain their boundaries or even expand their jurisdiction. 

Commercial law was one unfortunate victim of this drive. As the common law courts gradually 

usurped the powers of those institutions most responsive to external influences, they gradually lost 

much of their international character. These common law covets are notably the ecclesiastical courts, 

the courts of Admiralty and the merchant courts. Arbitration was seen as a private dispute settlement 

mechanism designed to oust the jurisdiction of the courts and to substitute private adjudication for 

public decision making, and was for a long time viewed with disdain and suspicion. This hostility 

towards the private process of arbitration was actually a very widespread phenomenon, and certainly 

not confined to the English courts alone. 28 

27 Lord Mustill in Coppee Levalin NV v Ken-Ren Fertilisers and Chemicals [ 1994] 2 Lloyd's Rep. 109, 

p 116 (HL). 
28 Goode, Roy, "The Role of the Lex Loci 4rbitri in International Commercial Arbitration", (2001), 
Arbitration International, Volume 17, No. 1, p20 
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The pressures from the commercial community in England and elsewhere eventually began to 

gain legal momentum, and could not be ignored for much longer. Fierce judicial opposition to 

arbitration, pursued under the strictest of judicial sscrnrtiny, gradually gave way to a wary acceptance. 

It was only in the last half of the twentieth century, and for England just in the last two decades, that 

the courts finally came to temms with the fact that parties to arbitration agreements actually desire 

privacy, confidentiality and finality, which could best be offered by these arbitral panels, and view 

judicial intervention in the arbitml process or in the review of awards as a measure to be taken only 

in exceptional circumstances. 29 

The arbitrators rather than the courts should be the ones in the position to control the procedure, as 

it was the parties themselves that had entnisted the determination of their dispute to an arbitral 

tribunal in the first place. Ideally, the arbitral tribunal, and not the court, should in the first instance 

decide such matters as the validity of the contract in dispute and the extent of the tribunal's 

jUrisdiCtion. 30 

7.232 State Sovereignty 

States within the present framework of international commercial arbitration are the bodies which 

have significant power to decide how the arbitration scene should develop. This is more so as they 

have been known to play a proper and useful in providing supervisory and supportive support to 

29 Ibid 
3o Ibid 
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arbitral proceedings and decisions. However the influence of the courts is determined by their 

jurisdiction and the arbitral awards brought before them seeking recognition or enforcement. 31 The 

controlling power of the government can be practiced in any and all of the various and different 

stages of the arbiion. Under Article V of the New York Convention, at the request of the party 

against whom the recognition and enforcement of a foreign arbit al award is invoked, the enforcement 

and recognition of an arbitral award may be refused only when the party against whom the award 

was made provides the competent authority where the recognition and enforcement is sought, 

proof 2 that for example, the award is yet to become binding on the parties, or has been set aside or 

suspended by a competent authority of the country in which, or under the law of which, that order 

was made. 
33 One scholar has submitted that this appears to be a contradiction of sorts, and 

inconsistent with the spirit and intention of the Convention, which ought to support a system of 

obligatory cognition and enforcement of arbitral awards in all signatory x. 34 

Again, the provisions of Article VII of the New York Convention, are not intended to influence 

the validity of the multilateral or bilateral agreements that are recognized and enforced in relation to 

arbitrai awards made in conhmcting states, nor take away any right that may be available under an 

award to any interested party in the manner and to the extent, as it is allowed under the law or the 

31 Yu, Hong-Lin, "Total Separation of International Commercial Arbitration and National Court Regime", 
(1998), Journal of International Arbitration, Volume 15, No. 2, p145 
32 A great deal of ink has been spent on the significance of the word 'may' in the English text, as opposed 
to 'shall'. ] 
33 Ibid 
34 Fn 28, at p22 
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treaties of the state in which such an award is sought tobe relied 011.3 5 

In considering the various arguments advanced in connection with the issue of territoriality and 

party autonomy, one of the most remarkable features is that both cite the New York Convention to 

support the position that the role of lex loci arbitri has apparently been recognized by territorialists on 

the grounds of various provisions of the Convention; 36 and that the advocates of party autonomy 

and the statelessness of awards, argue that Article VII has clearly stated that the enforcement 

authorities in the state of enforcement can enforce the permit of the enforcement of foreign arbitral 

awards to follow local orders, despite its annulment by the courts in its state of origin, where the 

reason for the annulment under domestic laws is not the refusal of recognition of arbit al awards. 

However, the New York Convention appears to recognize the importance of the lex loci arbitrL 

Again if Article VII envisages and provides for a situation where the 1ex bei arbitri may be 

derogated from in the mariner and to the extent to which it is allowed by the law or the fieaties of a 

country where such award is sought to be relied upon, recognized or otherwise enforced, then 

wherein lies the possibility of the guarantee of a stateless award? One expert in the provisions of the 

Convention has stated: 

"It is not only the legislative history of the Convention which seems to be contrary to the 

Convention's applicability to the ̀ a national' awed. The system and text of the Convention too 

3s Ibid at p23 
36 Article II(1) and (3) of New York Convention 
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appear to be against such interpretation. The Convention applies to the enforcement of an award 

made in another State. Those who advocate the concept of the ̀ a national' award, on the other 

hand, deny that such award is made in a particular country ('sentence flottante', ̀ sentence 

apatride'). How could such award then fit into the Convention's scope? ' 

Therefore states are faced with the task of deciding whether to recognize arbitration as a 

mechanism with which to legally resolve disputes. Apart from having to deal with the issue of the 

recognition of arbitration as an alternative dispute settlement mechanism, states in the international 

community rely on various standards by which to determine, the sorts of disputes that should 

properly be submitted to arbitration and how the arbitration mechanism should operate. All of 

these factors together constitute the vital ingredients that have forged their traditional views about 

arbitration, as well as the traditional relationship between arbitration and the courts. Furthermore, 

these states are usually the authority to determine the validity of the arbitral awards at the recognition 

and enforcement stW. 
38 

7.233 Party Autonomy Spectrum and State Sovereignty 

The traditional concept of territoriality is based on the general principle of international law, that a 

state has sovereignty within its on teaitory, and its coots in particular have power within that 

37 Van den Berg, A. J., The New York Arbitration Convention of 1958 Towards a Uniform Judicial 
Interpretation, 1981, p37. After 18 years Professor van den Berg's book is still the seminal work on the 
New York Convention. 
38 Fn 31, at p145 
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territory to decide the legal effects of acts done, within those boundaries, including subsequent 

arbitral awards made. 39 On the other hand, the concept of party autonomy in arbitration affirms that 

arbitral tribunals and resultant awards derive their authority solely from the agreement of the parties 

rather than from national laws. 40 

Neither of these concepts is an embodiment of a single and homogenous concept. The tezritoriality 

principle covers situations where a court has to decide whedher or not to follow, be bound by or be 

persuaded by the decisions of a court of competent jurisdiction in another territory. Similarly, there 

is also no one definition of the concept of party autonomy. Territoriality and party autonomy in 

fact, cannot be clearly divided into two separate concepts, and put in two separate definitional 

compartments. They together constitute the same phenomenon, which will be explained below. 4 

In the first place, under normal circumstances the law of the enforcing state will ask its court to 

refuse to recognize and enforce an arbitral award that has been set aside by a court of competent 

jurisdiction. In other words, that legal system adopts the Article V of the New York Convention 

approach, which is a provision that sounds mandatory, but at the sane time, its applicability appears 

to be discretional. An example of this kind of model is the Italian Code of Civil Procedure and the 

Netherlands Private Intemalional Law Act respectively. The Italian Code of Civil Procedure provides 

that: 

39 Fn 28, at p24 
40 Ibid 
41 Ibid 
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"The Court of Appeal should refuse the recognition and enforcement of foreign arbitral awards, 

and if the opposing proceedings between the other party or adopted arbitral award prove to be 

one of the following conditions: (5) The arbitral award has not yet been bound by the party, or 

been set aside or suspended by the competent authorities of the state either under, or in which the 

law was being made. " 42 

However the relevant provision under the Netherlands Private International Law Act is couched 

a little differently but of the same effect: 

"If there are no provisions relevant to recognition and enforcement that can be applied, or 

applicable provisions are permit by provisions for parties to depend on seeking the recognition 

and enforcing of the law of the states, the arbitral awards made in foreign states can be recognized 

and enforced in Netherlands... unless: (e) The arbitral awed has been set aside by a competent 

authority of a state that made the award. "43 

Thus under the Italian model, arbitxal awards that are set aside in the seat of arbitration, are simply 

unenforceable. These laws provide a fine example of temtoriality. 

Secondly, the laws of the enforcing state can empower the courts of the land to pronounce on the 

legality or oflierwise of acts done and in particular arbitral awards made within that temtory. The 

42 Article 840(5) of the Italian Code of Civil Procedure 
43 Article 1076(l)(A)(e) of the Netherlands Private International Law Act 

270 



above however refers only to domestic laws and decisions of courts of the land, given within the 

countries territory, and in the absence of any specific powers of recognition and enforcement For 

political reasons, and perhaps also for mutual respect for state sovereignty in the intemational system, 

the decision to set aside an arbitral award endorsed by a competent judicial, but foreign court, will 

usually attract nothing more than the respect and understanding of the court of the state where the 

arbitral award was made. 

States that follow this model have generally adopted provision in their arbitration laws that accord 

to Article V of the New York Convention. Some sees have made revisions, while others have not. 

And even though the full impact of Article V weakens the likelihood of the enforceability of foreign 

arbitral awards, the judicial authority before which such awards are sought to be enforced 

nevertheless reserves discretionary powers in deciding whether or not to enforce such an award just 

like it obtains under Article V of the Convention 

As we said earlier, the validity of arbitral awards depends on the lex fori and the law of the country 

where the party seeks recognition and enforcement In addition, the arbitration state must recognme 

the validity of the award at the time when the party seeking enfo t, starts enforcement 

proceedings for the award. This kind of situation can also indirectly cause uncertainty in the system 

44 Examples are like English Arbitration Act 1996, the Mexican Commercial Code, the German Code of 
Civil Procedure, and the Swiss Private International Law Act 1987. Legislation of Germany and 
Switzerland, however, simply incorporates the provisions of the New York Convention by reference, 
which happens to be the first two track the wording of Article V(1 Xe). 
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of international commercial arbitration. 45 In other words, as a result of the deep incursions by the 

judicial system into the arbitral process a lot of times it is impossible to achieve a balance between 

party autonomy and the supervisory function of national courts. 

In order to resolve this situation of conflict, some scholars have proposed the supranational 

arbitration concept. Their hope is that having such a system in place will finally put an end to the 

aforementioned pro blems in the system of international commercial arbitrations. 46 

7.2.4 State Sovereignty and Supranational Arbitration 

State sovereignty that appears outside is what is called the jurisdiction of domestic courts. 

Although international commercial arbitration relies on the "party autonomy principle, " arbitration 

however still needs the assistance of the court. With international trade developing rapidly, arbitration 

associated with the conduct of international Made appears to be enjoying some level of independence 

from the scrutiny of the domestic courts. For example, the United States its issues arising from 

international commercial arbitration differently from those arising from domestic arbitration; such as 

in the dispute of arbitability. In Mttsubishi Corp. v Soler Chrysler-Plymouth Inc., a' the American 

Supreme Court held that anti-trust disputes can be submitted to arbitration among international cases. 

Germany has clearly stipulated in her anti bust law that all anti-trust disputes that have already 

occurred, and those that are likely to occur, export cartels that have not exerted any influence on the 

45 Fn 31, at p150 
46 Fn 19, at p 109, Fn 20, at p 115-116; Fn 3 1, at p 150 
47 Mitsubishi Corp. v. Soler Chrysler-Plymouth, Inc. 473 U. S. 614 (1985) 
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Genpan market, and anti-trust disputes that do not influence other Genpan markets can all be 

submitted for arbitration or be subjects of arbiial enquiry. 48 

The Netherlands, Switzerland49 and France5° also have similar provisions in their laws 

permitting the submission of anti-trust disputes to be handled through arbitration. Although the 

aforementioned states consent to anti-trist disputes being handled through arbitration, however at the 

same time they also limit the jurisdiction of the arbitral bodies in handling such cases by prescribing 

the exact situations and circumstances that may be submitted to arbit ation. In the United Spates (US) 

Mitsubishi Corp Case for example, even though the US Supreme Court had permitted anti Mist 

disputes to be submitted to arbitration, in the same breath it had also provided that the court may still 

exercise its jurisdiction to review the award at the enforcement stage. 

Under the New York Convention, whenever the recognition and enforcement of an arbitral award 

violates the public policy of the United States, the court will have the power to refuse its recognition 

and enforcement5' Similarly, according to relevant Genpan law, if parties in Gemmy must submit 

future anti-trust disputes to arbitration, then it has to be stated in the arbitration clause that this dispute 

has to be submitted to the court for review. 52 Switzerland also has similar provision in its law s3 

48 Article 91,98(2) of Act Against Restraint of Competition (German Cartel Law) 
49 Berger, Klaus Peter, International Economic Arbitration, 1993, p193-194 
so Kirry, Antoine, "Arbitrability: Current Trends in Europe", (1996), ARB. Intl, Volume 12, p386, n4 
51 Article V(2)(b) of the New York Convention 
52 Article L123-6, Code of Commercial Law TITLE II: Anti-competitive practices (Art. L. 420-1 to L. 
420-7) 
53 Article 17(1) of Federal Act on Cartels and Other Restraints of Competition (Cartel Act; LCart) 

273 



We notice from the aforesaid that the sphere of anti-trust disputes or matters in general is widely 

recognized by the international community as being capable of settlement by arbitration. But at the 

same time, the courts of the state of recognition and enforcement, as well as those of the seat of 

arbitration, still retain the jurisdiction to review awards resulting from the resolution of anti-dust 

disputes. 

Recent trends in international commercial arbitration appear to be in favour of limiting the 

intervention and jurisdiction of the state in the arbiti 1 process. This appears to be the case, 

notwithstanding the stage of the proceedings at which such intervention is made; whether the state's 

judicial intervention is made during the actual proceedings or after the award has been made. 54 

Supports for this point of view can be found in legislation and decided cases. Article 5 of the 

Model Law, for example, provides that: ̀  in matters governed by this law, no court shall intervene 

except where so provided in this law" However, the Model law can not exclude the "authoritative 

covet" from providing "some arbitral assistance and supervisory functions. "" 

In France too, the Court of Appeal in Paris in the case of Gotaverken, 56 had refused to review the 

arbitral award that was submitted to it on the grounds that it lacked the jurisdiction to do so. Again 

the Swiss International Private Law also contains provisions that eliminate the chances of appeals or 

sa Murray, "Letting Arbiters Get On with the Job", (1997), Scots Law Times, p64,65-66 
ss Article 5 of the Model Law 
56 Gotaverken Arendal AB v. Libyan General National Maritime Transport Company (1981) 6Y Comm 
Arb. p221-237 
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vacate procedures, provided that the parties to the international commercial arbitration are of Swiss 

nationality and have contracted out of any legislative provision that permits reviews of the 

proceedings of arbitral tribunal . 
57 Belgian law contains an identical provision. 58 

However, the truth is that the courts in fact do make certain obvious contributions at different 

stages of an arbitration. For example, the court at the seat of arbitration can, in response to the request 

of the parties, set aside an arbitral award on the ground that the award is contrary to the principles of 

fairness and jusstiice. 59 On the other hand, the enforcing court can refuse to recognize or enforce the 

award at the recognition and enforcement stage. 60 It is clear therefore that no matter how much the 

parties try to avoid the intervention of state sovereignty, when the arbitral award gets to the stage of 

recognition or enforcement, (no matter how much it accords with the regulations of New York 

Convention61 or the Model Law62), it may still be subject to the review and superior jurisdiction of 

the court system. Accordingly, one scholar has pointed out: 

"Under these circumstances, the status of an award is in an uncertain position, as its validity 

depends on the lex fori and the law of the coimtiy where the winning party seeks recognition or 

57 Article 192 of the Swiss Private International Law, 1987 
58 The Belgian Judicial Code (adopted 4 July 1972 and amended 27 March 1985 and 19 May 1998 ): 
"The parties may, by an explicit declaration in the arbitration agreement or by a later agreement, exclude 
any application for the setting aside of an arbitral award, in case none of them is a physical person of 
Belgian nationality or a physical person having his normal residence in Belgium or a legal person having 
its main seat or a branch office in Belgium. " 
59 Fn 31, at p149 
60 Article V of the New York Convention.; Article 35,36 of the Model Law 
61 Article V of the New York Convention 
62 Article 35,36 of the Model Law 
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enforcement. Moreover, the enforcing country will not be known until the winning party 

commences its action to enforce the award. This situation may indirectly cause further uncertainty 

within the mechanism of international commercial arbitration. "63 

In order to resolve the conflict between the constitutional duties and roles of the national 

courts and principle of party autonomy whilst maintaining the essential features of international 

commercial arbitration, a new international commercial arbitration framework would have to be 

worked out. This new framework proposes a system where states and their adjudicative paraphernalia 

must be prepared to give up supervisory powers in the area of arbitration, and permit parties to 

completely hand over their commercial disputes to the arbitrators of a supranational body. To be 

workable such supranational bodies, and the states, must first recognize arbitration as an effective 

method of resolving commercial disputes between the parties to a commercial transaction. Secondly, 

it is also important that states recognize the autonomous jurisdiction of the arbitml tribunal, as well as 

respect the binding and obligatory force of the arbitration agreements and resultant awards. 

Furthermore, more professionals should be encouraged to be arbitrators, and laws should be drawn 

up in such a way as to protect them, so they can independently and fairly exercise and utilize their 

powers in fintherance of the arbitral process. 64 

In order to adequately respond to the current liberal trends in the fitemational system and 

63 Fn31, atp150 
64 Ibid at p155 
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movement towards establishing an enduring supranational arbitration framework, entailing the 

transfer of the traditional supervisory powers of a state over arbitration to these well-designed and 

specialized supranational bodies in exchange for a supportive role. It when this is done that 

international commercial arbitration can lay claim to be truly international. It also at this point that 

these institutions can thuly operate in the commercial world, using one set of regulations. In addition, 

this body, being an arbitral tribunal, would independently control the legality of arbitral procedures 

and arbitial awards, as well as hold exclusive jurisdiction over arbitration. 65 Fur hermore, this 

operation of these bodies shall be bound by international mandatory reg Tations and public policies, 

and parties that submit disputes to these institutions must respect the decisions reached by them, as 

final resolution of the dispute. 66 

In this new framework, diese subnational bodies would be assured of the support of the state at 

very stage of arbitral proceedings; such as speedy receipt and enforcement of such complementary 

judicial reliefs as interim measures perhaps mmubm s for instance and orders compelling the 

attendance of witnesses. 67 For disputes that may arise as per the validity of arbitral awards, as long 

as the award is handed down by the supranational body with unique and compelling powers, all 

stakeholders will be assured that the arbitral process is not flawed by or otherwise faulted on the 

grounds of improper or irregular procedure. After these institutions have handed down their decision, 

65 Fn 19, at p112; Fn 31, at p155; The proposal of Judge Holtzmann and Dr. Yu has a slight difference. 
Judge Holtzmann proposed that the support of the municipal court is still needed, while Dr. Yu proposes 
for the total separation of the court and arbitration 
66 Fn3l, atp155 
67 Fn 31, at p155-156 
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states can now see the awards to their enforcement within jurisdiction in furtherance of their duty of 

support in this new arbitral dispensation. 68 

As far as the issue of the validity of arbitral awards, that are likely to arise from time to time in the 

scheme of things goes, scholars have also proposed the establishment of an international court of 

arbitral awards, to take care of the mischief befalling the current system championed by the New 

York Convention. 69 In this new system, regulated by an international convention, "applications to 

set aside or enforce awards would be within the sole jurisdiction of the new international covet, "70 

so that "execution of judgments of the new international court will not be subject to interference or 

delay by municipal courts. "71 Every state that adopts this new convention would have a suitable 

ministerial official who will act speedily to enforce the decisions or orders of the international court, 

just as it obtains with domestic couits. 72 If any of the signatory state fails, neglects, or refuses to 

honour its conventional obligation, the international court would impose a penalty on such state. 73 

It is believed that such changes would promote the negotiation of international contracts, and 

serve to eliminate or at least streamline the party's choices of mbitial seats available to parties and 

68 Ibid 
69 H. E. Judge Howard M. Holtzmann, "A Task for the 21' Century: Creating a New International Court 
for Resolving Disputes on the Enforceability of Arbitral Awards", at p109-114, H. E. Judge Stephen M. 
Schwebel, "The Creation and Operation of an International Court of Arbitral Award", at p 115-123, in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995,; also see F. S. Nariman Esq (p155), Martin Hunter 
Esq (p 157), H. E. Judge Bola A. Ajibola (p 159), Professor Hand van Houtte (p 161) 
70 Fn 19, at p 112 
71 Ibid at p 113 
72 Ibid 
73 Ibid at p 109-114 
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consequently the difficulties and challenges that are often met74 Moreover, "such a court would 

promote uniform standards and predictability. Further, a new court would be better positioned to 

avoid the delays that are often experienced in crowded and overloaded municipal courts where it can 

take up to several years to reach a final judgment. And most significantly, such a court would 

facilitate international trade and investment by reducing the risks and uncertainties that business 

people fear when they must submit their affairs to the court of a foreign country i75 

The concept of party autonomy can also be infused into this dispensation. As far as the choice of 

law issue goes, parties would have the &cadom to choose the national law that should govern the 

resolution of their disputes. Apart from having the first option of the governing national law for the 

dispute, parties also have the freedom to choose the suitable law of the contraet. 76 

73 International CommercialArbitration 

73.1 Emergence of a Private Dispute Resolution System 

International commercial arbitration is an emerging system of private dispute resolutions where 

the parties are free to choose for themselves. It is not only private and effective, but also a generally 

accepted method of resolving international business disputes over the world. 77 Evidences of the 

development of private dispute resolution systems can be found in medieval Europe, when 

74 Hunter, Martin Hunter Esq, "Intervention of Martin Hunter Esq: "The Impossible Dream"", in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, Hunter, edited by 
Martin and Marriott, Arthur and Veeder, V. V., 1995, p157-158 
's Ibid 
76 Fn 31, at p157 
77 Fn 1, atpl 
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merchants and traders from different regions would gather at markets and fairs to do business. 78 

Similarly a number of the recently constituted supranational arbitration bodies had already 

operated for many years ma somewhat similar capacity, and had already received widespread 

recognition and acceptance among practitioners of international commercial arbitration and the 

parties to arbital proceedings. However in order to fully appreciate the organizational framework of 

a supranational body, it is imperative we understand the structure of popular international arbitration 

institutions or relevant international organizations that have emerged recently. 

731 Representative of Supranational Arbitration 

The International Centre for Settlement of Investment Disputes (ICSID) for example, emerged 

as an autonomous international institution, established by Convention, to resolve the investment 

disputes between states and nationals of foreign states. ICSID has a membership of a little more than 

140 states. 79 The ICSID Convention was executed in Washington, DC, and for this reason it is also 

known as the Washington Convention. So The Convention opened for signatures on March 18,1965, 

and entered into force on October 14,1966. The Convention provides for the mandate, organization, 

structure, and core functions of ICSID. 8' 

78 Mustill, Michael, "Is it a bird ... " in Claude Reymond, Liber Amicorum, du Juris-Classeur Edn, Paris, 
2004, p209 
79 About ICSID, ICSID Site, (http: //icsid. worldbank. org/ICSID/ICSID/AboutICSID_Home. jsp), access 
on 23 December 2008 
80 Reed, Paulsson, and Blackaby, Guide to ICSID Arbitration, 2004, p1-12 
81 Fn 79 
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ICSID specializes in investment disputes. As a result the ICSII) not only takes away the issue of 

the nationality of arbitration proceedings, it also ensures and guarantees the credibility of investment 

and trading affairs. 82 The ICSID therefore offers a neutral forum for foreign investors to settle 

disputes that arise out of investments and other trade transactions. The constitution and mode of 

operation of the ICSID is totally different from what obtains in the domestic legal system. The 

current ICSID represents the unique model of international law. 83 The provisions of the 

Washington Convention which among others governs the challenge, recognition and enforcement 

of ICSID awards, excludes national law from any kind of control over ICSID arbitrations. By virtue 

of Article 53 of the Convention, an ICSID is binding on parties and no right of appeal shall he nor 

shall any other remedy avail, except in the manner and for those as provided for under the 

Convention itself. 84 

The ICSID is however fraught with several shortcomings. In the first place, it is designed that the 

ICSID award cannot be challenged except on limited gcot ids85 however an dissatisfied party can 

bring an action to armul proceedings even though government has the right to challenge the award 

before its local court 86 Furthermore, ICSID lacks a unified standard for the review of or the reasons 

82 Sunderam, Vidya, "Settlement of Investment Disputes-Washington Convention- Indian consideration", 
(2008), indlaw news, p4, (http: //www. indlawnews. com/display. aspx? 4382), access on 01 December 2008 
83 Ridgway, Augenblick, "Dispute Resolution in World Financial Institutions", (1993), J. Int'l Arb., 
Volume 10, p73,78-80 
84 Article 53 of the ICSID Convention, Regulates and Rules 
85 Article 52 of the Washington Convention 
86 Fn 82 
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for setting aside awards. 87 This is due to the fact that the Convention combines a balance of 

contradiction and benefits, therefore the review system of the ICSID is not isolated, but must be 

combined with other systems of the ICSID in order to arrive at a decision88 Again even though by 

acceding to the Washington Convention states agree by default to surrender part of their sovereignty, 

this does not preclude them from exercising their right to immunity from enforcement. Therefore in 

situations where the enforcing party is a private investor and the other party a state, it is still possible 

for the contracting state to challenge such enforcement 

7.4 Theoretical Relevance of Supranational Arbitration to International Commercial 

Arbitration 

7.4.1 Theories of International Commercial Arbitration 

Both municipal law and the national covets play significant roles in arbitration practice in the 

various states. Again a number of theories have been advanced in relation to judicial intervention in 

international commercial arbitration and these can be categorized into four basic theoretical 

approaches, viz: 

7.4.1.1 The Jurisdictional Theory 

The jurisdictional theory supports the allocation to states and their judicial pa aphemalia the 

powers of complete supervision, over commercial arbitration conducted within their jurisdictioa89 

87 Article 27,54 of the Washington Convention 
88 Chen, An, ICSID: International Centre for Settlement of Investment Disputes, 2001, p255 
89 Fn 13, at pl57,162 
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Even though this school of thought recognizes that arbitration proceedings derive their existence 

from the agreement of the parties, it also advocates that intervention of national law is usually 

warranted the award made by the arbitrator, the legal effect of the arbitration agreement, the power 

of the arbitrator and the effects of the enforcement of the award. 90 The arbitral award will not take 

effect if there is no delegation of sovereign authority. 91 

However, this theory gives too much weight to the belief that the power of the arbitrator derives 

and is regulated by the domestic law, but neglects the reality of the right and the freedom of parties, 

and not national law to select the arbitrator(s) 92 The power of the arbitrator therefore derives from 

the agreement of the parties and not the law of state. It is therefore plain to see that the purport of 

jurisdictional theory, that arbitration derives its power from the authority of law is terribly biased. 93 

It is tnie that there exist a relationship of some sort between arbitration and the lex loci arbitri, but it 

is certainly not the only or most important connection in arbitration. If arbitration overemphasizes the 

lex loci arbitri, it will lose the feature of arbitral autonomy and consequently obviate the active 

development of arbitration. 94 

However, the most logical explanations on the issue of the arbitrator's immunity, powers, duties, 

public policy, and state control over arbitration is provided by the jurisdictional theory . It is, 

90 Fn 7, at p52 
91 Ibid 
92 Chukwumerije, 0., Choice of Law in International Commercial Arbitration, I" edn (USA, 
Quorum Books, 1994), p78-85 
93 mid at p12 
94 Ibid 
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nevertheless, criticized especially in relation to the delocalisation theory and the application of 

a -national principles as the proper law, plus its failure to adequately respond to recent developments 

in the practice of arbitration, and the need to obtain a more liberal environment for international 

commercial arNtrat on95 

7.4.1.2 The Contractual Theory 

The contractual theory of arbitration is founded on the belief that international commercial 

arbitration proceedings come into being from the valid arbitration agreements between the parties. 

Therefore, arbitration should be conducted according to the will of the patties 96 The ag nervt, 

allows parties the freedom to submit to the arbitration, decide how to proceed with the arbitsal 

hearing, arbitration way, location, time, language and composition of arbitral tribunal or panel. 9' 

The implication of this is that the power of an arbitrator is derivable from the authority of the panics 

to the arbitral proceedings, and not the law. In short, arbitrator's power is cont[acmä198 

However, this theory ignores the fact that the will of parties is not without limit in the arbitral 

process. It cannot ignore the restraints which are imposed by the law in practice. In practice, where 

any of the parties violates the public policy and mandatory rules of the seat of arbitration, then the 

award will be held to be invalid and set aside, as a resuIt? 9 This theory fails to explain the legal 

95 Fn 31, at p149 
96 Ibid at p148 
97 Fn 7, at p54-57 
98 Ibid at p55 
99 Fn 92, at pl 1-12 
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hurdles an arbitral award would ordinarily have to scale in the enforcing state. 100 

7.4.13 Mixed or Hybrid Theory 

This theory is built on the argument that arbitration has both coMactual and judicial characteristics. 

Neither of these approaches, (i. e. jurisdictional and contactual approaches) by themselves can be 

used to describe the nature of arbitration in its entirety. The hybrid theory can be said to represent 

compromise between the contractual and jurisdictional theories, and in its present form contains 

aspects of the jurisdictional and contractual theories. 101 The daust of this theory lies in the 

proposition that the judicial powers of the state and pasty autonomy in contractual matters exist in a 

workable blend, completely complementary to one another and not as adversaries. 102 Although this 

theory was developed to reconcile the deficiencies of the jurisdictional and conuactual theories, it has 

also been criticized for lacking in being able to completely separate the elements of the component 

theories, as well failing to provide for a clear f mxvA ik for the operation of international commercial 

arbitration. ' 03 A strong, though not overwhelming connection between the arbitration and the seat of 

arbitration is seen as a major influence on the ideology behind the hybrid or mixed theory. A 

workable connection must exist between the wishes of the parties and the law of the seat of 

ffibitration. 
104 

10° Article V(1)(e)of New York Convention 
101 Tsakatoura, Anastasia, "The Immunity of Arbitrators", (2002), Inter-Lawyer Law Firms Directories, 
p7, (http: //www. inter-lawyer. com/lex-e-scripta/articies/arbitrators-immunity. htm), access on 13 October 
2008 
102 Fn 92, at p12-13 
103 Fn 31, at p149 
104 Fn 7, at p58 

285 



However, this theory appears to have failed by paying too much attention to party autonomy, and 

neglecting to consider the reality of arbitration. It is based on the belief that contract and judicature 

can interact workably. The reality of the situation is that if the practice of arbitration does not receive 

assistance from the state, it will be difficult, if not impossible for its awards and decisions to enjoy 

recognition and enforcement, 

7.4.1.4 The Autonomous Theory 

The autonomous theory was introduced in the 1960s. The theory incorporates traditional 

arbitration method and puts some focus on the purpose of international commercial arbitration. 

Although this theory concedes that arbitration belongs under the modem legal stucturv, the 

autonomy principle places the definition of arbitration as an autonomous institution. That it should 

be an institution that should not be limited by the law of the seat of azbitration. Parties to an 

arbitration ought to have unlimited autonomy to decide whether or not to submit to afiitration, when 

a dispute ensues' 05 

However, this theory overemphasizes the aim and function of arbitration and the principle of patty 

autonomy. It reflects some trends in response to the growing needs of business people; i. e. for a 

flexible and private way of dispute resolution and development of international commercial 

105 Ibid at p 148 
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arbitration, 106 but neglects the social, political and economic issues that determine the direction in 

which international arbitration can develop. In summary the autonomous theory of arbitration in the 

following: "in order to allow arbitration to enjoy the expansion it deserves, while we along keeping it 

within its appropriate limits, one must accept, I believe, that its nature is neither contactual, nor 

jurisdictional, nor hybrid, but autonomous. " 

7.4.2 Procedural Law and Supranational Arbitration 

As we have discussed in Chapter 2, the center of most international arbitrations is the arbitral 

proceedings themselves. Arbieral proceedings can take a wide variety of forms in matters of 

international dimensions, depending on the legal, practical, commercial, cultural, and other 

considerations normally brought into play by the place where it was conducted. 107 This is separate 

from the underlying contract or arbitration agreement that the parties had entered into, which is 

bound by a set or sets of legal rules. 108 The procedural law that is applicable to an international 

arbitration would greatly influence the procedures that would be adopted during the arbitration. 

Specifically, the procedural law may either provide for certain arbitml procedures to be applied or 

exclude the application of other procedural steps from the mbitral proceedings. The procedural law 

106 Fn 92, at p13-14 
107 Born, Gary B., International Commercial Arbitration: Commentary and Materials, 2d edn (Kluwer 
Law International, 2001), p409-410 
log Ibid at p411-412 
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also determines to a large extent the procedure to be adopted in vacating or enforcing arbittal 

awards 109 

However because supranational bodies operate independent of any national laws, providing a 

regulatory frame work or procedural laws to guide the proceedings of supranational bodies is a very 

important challenge. In response to this, 10 Judge Holtzmann and H. E. Judge Stephen Schwebel 

have suggested the application of both the UNCITRAL Model Law and the New York Convention 

to achieve the goal of harmonisation to fill this void, "' while Yu is of the opinion that the 

UNCITRAL Arbitration Rules or the UNCITRAL Model Law can be applied as procedural rules to 

regulate arbitration that are practiced under the new framework. ' 12 For these scholars, as far as the 

procedural rules regulating arbitration operated under this dispensation are concerned, no new rules 

will be required. The adoption of the UNCTTRAL Arbitration Rules or the Model Law as procedural 

rules would be sufficient' 13 

However, as we also discussed earlier, not only are the UNCTI'RAL Model Law and 

UNCTIRAL Arbitration Rules not authorized under the Convention, they ate also not mandatory. 

In addition, they are fraught with certain obvious defects and have been criticized by a number of 

109 Ibid at p412 
"o Fn31, atp162 
11 H. E. Judge Howard M. Holtzmann, "A Task for the 21" Century: Creating a New International Court 
for Resolving Disputes on the Enforceability of Arbitral Awards", at p110; H. E. Judge Stephen M. 
Schwebel, "The Creation and Operation of an International Court of Arbitral Award", at p 116-118, in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995 
'z Fn 31, at p162 

113 Ibid 
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scholars as such 114 Therefore if the UNCTTRAL Model Law and/or UNCITRAL Arbitration 

Rules are to be adopted, then they must receive authorization, and certain other modifications must 

be made, to ensure they are workable and would apply smoothly. ' 15 The key issue as to whether the 

new framework is practicable will be discussed later in flus chapter. 

7.42.1 The Lex LociArbitri and Supranational Arbitration 

The Lex Loci ArbiM emphasizes state sovereignty in its supervisory functions and roles. But the 

form of supranational arbitration proposed requires each state to give up intervention based on state 

sovereignty; even requiring each state to transfer the right to intervention or national supervisory role 

to judicial support. 

Again as discussed in Chapter 3, the lean loci arbitri has a close connection with the arbitration 

procedure. This is because the arbitral procedure is usually regulated by the law of the state where 

the arbitration is conducted. The seat of arbitration is therefore perhaps the most important factor in 

determining the arbitration procedural law 116 Where there is a strict application of the lax loci 

arbitri, an arbitrator would appear to obtain his power from the national law and not from the 

afoitration agreement This is an example of the territorial sovereign concept which in this case 

explains how the lexfori replaces the agreements of the parties. 1 7 

114 Refer to pages 72-73 of Chapter 7 of this thesis 
115 Refer to pages 75-76 of Chapter 7 of this thesis 
116 Fn 1, at pl-37, (http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 15 December 2008 
117 Dimitrios, Athanasakis, "Law applicable to merits of the arbitration dispute (an overview of the 
English, Swiss and French arbitration laws)", (2008), MPRA Paper, No. 10334, p42 
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The seat of the arbitral tribunal has been known to be able to determine the nationality of an 

arbiiral award. Of all the laws that may be applied to the arbitration, only the laws of the state of 

where the arbitration takes place can directly control the proceedings and supervise the work of the 

arbitrators. ' 18 Arbitration agreements can never be valid, and awards cannot be recognized or 

enforced without reference to the national law, 1 Thus even if the symbol of state sovereignty is 

known to be the lex loci arbitri, the effectiveness of arbitiral awards and procedural processes still 

need the assistance of the court of law of the seat of arbitration. 120 In fact, within the present arbitral 

framework, international commercial arbitration is subject to the municipal laws of states. Subjecting 

the arbitral process to the scrutiny of different national laws would adversely affect the development 

of international commercial arbitration. 121 

As a measure to extricate international commercial arbitration from the control and influence of 

municipal law, there has been an increasing movement towards the unification of international 

commercial practice and rules of law, characterizing practice and attitudes in the field of international 

commerce. 122 Furthermore, both academics and practitioners alike should subscribe to the idea of 

harmonisation of the law to decisively deal with the conflicts created by the differences in the 

(http: //mpra. ub. uni-muenchen. de/10334/l/MPRA_paper_10334. pdf) access on 26 December 2008 
'IS Fn 108, at p411-522 
19 Ibid 
120 Fn28, atp19 
121 Lionnet, K., "Should the Procedural Law Applicable to International Arbitration be Denationalised or 
Unified", (1991), Journal of International Arbitration, Volume 8, p5 
122 Fn31, at p160 
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various applicable national laws. This would finally put an end to the problems that have arisen from 

the unavailability of a reliable and uniform set of laws to regulate the international arbittal 

mechanism. 123 

As the international society and judicial system continues to develop, it is possible that many 

arbitral decisions reached at international panels may not have been based on rules connected with 

the seat of arbitration. In addition, these days states have begun considering their specific benefits 

and needs, and in a number of them now encourage parties to choose more liberal laws to handle 

their disputes. 124 However due to the strong and persistent judicial intervention in the arbitration 

process, it has become difficult to strike the desired balance between the principle of party autonomy 

and the power of the state Couit. 125 It is therefore essential for the conduct of supranational 

arbitration to transform the intervening judicial role into one of assistance. Supranational arbitration 

relies on its on international arbitration instihrtion and set-up to conduct arbitral procedures, and the 

arbitral award that emanates from its proceedings would have legal force. When the supranational 

arbitration body determines matters bordering on the enforceability of arbitral awards, each state 

would have an obligation to see to the enforcement of such decisions that are relevant to persons or 

Impffes within its respective territory. 126 

123 Ibid at p161 
124 Ibid at p145-146 
125 Ibid at p 150 
126 Ibid at p155-156 
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When states transfer their supervisory power to this body, then international commercial 

arbitration will be completely detached from the national judicial system. This however does not 

mean that states can simply toss their responsibility to this organization, and just stand by and not 

make any further contributions themselves. 127 National courts can contribute to the success of this 

system by playing a supporting role. 

7.4.2.2 Party Autonomy and Supranational Arbitration 

Party autonomy is the principle that enables parties to determine the procedure to be followed 

when settling their dispute by arbitration. Party autonomy principle is not only recognized by 

national laws, but also approved by international arbitration institutions and organizations. The 

legislative history of the Model Law has is that this principle received unanimous approval by 

participating nations and was adopted accordingly. The context of the Model Law itself takes 

express cognizance of this and contains the provision in the following tenns: "Subject to the 

provisions of this Law, the pities are free to agree on the procedure to be followed by the arbitial 

tribunal in conducting the proceadings. 11128 In China for example, both the CIETAC Arbitration 

Rules 2005129 and the Arbitration law 1994130 incorporate the principle of party autonomy. 131 

However, we have also found that it has become necessary to develop a new arrangement to 

127 Ibid at p 161 
128 Article 19(1) of the Model Law 
129 For example, Article 20(2) and Article 21 of CIETAC Arbitration Rules 2005 
130 For example, Article 4, Article 5 and Article 6(i) of Arbitration Law 1994, China 
131 Fn31, atp148 
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resolve the usual conflicts between party autonomy and jurisdictional power of national courts. ' 32 

Again as we had noted previously, the adoption of party autonomy by international legislation has 

become trendy. Therefore under this new framework, there will be no reason to subjugate party 

autonomy and parties can enjoy the freedom to choose the arbitral procedural laws. However, certain 

commentators have argued in favour of setting some limit to the application of the principle. 133 For 

example, in all the jurisdictional systems, equal treatment of parties is recognized as a basic principle 

to ensure a fair settlement of their dispute. This principle is also recognized in both the New York 

Convention134 and the Model Law. 135 Unrestricted exercise of party autonomy would mean that 

pasties would be able to contract out of the applicability of this important judicial principle. 

On the other hand, the Model Law does not appear to have such an intendment, to allow parties 

uninhibited or absolute autonomy over the conduct of the arbitration. One scholar has suggested that 

it was meant to allow parties some general autonomy, and at the same time striking a balance by 

introducing mandatory provisions. In other words, when pities sign a contract, the arbitration must 

not breach the mandatory provisions, for they are considered fundamental to the proper operation of 

arbitration mechanism. 
136 The r quimnent that pies have to be treated equally for example, can 

be cited as one limitation to patty autonomy. The parties' agreement to treat one party unfairly will 

132 Ibid at p 150 
133 Fn I, at p286 
134 Article V(1)(b) of the New York Convention 
135 Article 18 of the Model Law 
136 Yeo, Alvin, "Harmonisation, Party Autonomy and Mandatory Provisions Under the UNCITRAL 
Model Law", in Celebrating Success: 20 Years UNCITRAL Model Law on International Commercial 
Arbitration, 2005, p51 
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not be acceptable even under the principle of party autonomy. For instance, the agreement allowing 

the arbitators to hear the arguments put forward by only one of the parties will be regarded as breach 

of Article V(l)(c) or V(2)(b) of the New York Convention. This presents an example of a situation 

where the court of enforcement can successfully invalidate arbitral agreement or proceedings even if 

both parties have accepted it137 In the first place, such will tantamount to a breach of the legally 

sacrosanct principle of natural justice, which every judicial or quasi-judicial body, alike must protect 

and uphold. On the other hand however, where parties are uncertain whether their agreement on 

procedure can be affected or curtailed by a mandatory pmvision and public policy, they would be 

likely to take a careful approach, which may result in substantial restriction of their autonomy. ' 38 

As a result of the strong influence of judicial elements in arbitration process, sometimes it is 

impossible to achieve a balance between party autonomy and power of the national court. Yu has 

suggested that setting up of a supranational body to accommodate the permanent conflicts between 

party autonomy and jurisdictional power of national courts in the cm ma arbitration framework, 

would effectively resolve this dispute. 139 

7.4.23 Delocalisation Theory and Supranational Arbitration 

It can be seen that both the delocalisation theory and supranational arbitration are positioned 

13' Fn 1, at p1-41 (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26310) , access on 26 December 2008 
138 Fn 137, at p56 
139 Fn 31, at p150 
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towards achieving the same goal. This is to separate the operation of the arbitral process from the 

jurisdiction of lex loci arbitri, so that party autonomy can be actualized, with the effect that parties 

are five to choose the applicable law for their arbitration recess the country of domicile or origin 

of such law. However, delocalisation theory and supranational arbitration exhibit certain differences 

essentially in basic theory, methodology and fiuxtion. While the delocalisation theory still cannot 

resolve the issue of recognition and enforcement of foreign arbitral awards, supranational arbitration 

aims to build an international court of arbitral awards or a supranational body to overcome the 

shortcomings of the delocalisation theory, essentially as the recognition and enforcement of foreign 

awards is pertained. As we had argued in Chapter 5, proponents of the delocalisation theory propose 

the separation of international commercial arbitration from the law of the seat of arbitration (lex 

fon)140 as international commercial arbitration loses its unique character and usefulness when it is 

hamstrung by often conflicting laws of different nation states. 141 

Although the delocalisation theory emphasizes the importance of party autonomy, the main 

concern however should be the issue of the right of appeal against an arbitral award to have it set 

aside on specific grounds before a court, and to prevent the winning pasty from enforcing it 

140 Delocalizing the arbitral procedures refers to removing the supervisory authority of the lex fori and 
the local courts where the arbitration is held. As far as a delocalized arbitral award is concerned, it means 
removing the power of the courts at the place of arbitration to make an internationally effective 
declaration of the award's nullity. Accordingly, the delocalization theory can be applied at two stages of 
the arbitration procedures. One is delocalizing the arbitral procedures from the controls of the lex fori. 
The other one is delocalizing arbitral awards. See Jan Paulsson, The Extent of Independence of 
International Arbitration from the Law of the Situs, in Contemporary Problems in International 
Arbitration 141 (J. Lew edn, Centre for Commercial Law Studies, London, 1986). 
14' Yu, Hong-Lin and Nasir, Motassem, "Can Online Arbitration Exist Within the Traditional Arbitration 
Framework", (2003), Journal of International Arbitration, Volume 20, No. 5, p455-473 
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anywhere; 142 the issue of the recognition and enforcement of awards by foreign authorities still 

remains unresolved. ' 43 Again in consideration of the fact that the New York Convention has failed 

in achieving complete intemationalisation of the commercial arbitration system, Judge Holtanann 

had proposed the creation of an international court thmugh an international convention. He 

challenged the windmills of state sovereignty; by suggesting advocating the creation of a new 

international court that would replace municipal courts in resolving disputes regarding the 

enforceability of international commercial arbitration awards. ' 44 This international court according to 

Judge Holtzmann would remove the issues that bedevil the current regime of the New York 

Convention. The New York Convention allows for recourse to municipal courts, which happens 

most often in the place of arbitraxion or the loser's country. The new court would have exclusive 

jurisdiction to try appeals bordering on questions regarding circumstances where refusal of the 

recognition and enforcement of an international arbitration award may be made, based on any of the 

re asons stated under Article V of the New York Conventi on) 45 

What is more, the award made by the arbitrator, the legal effect of the arbitration agreement, the 

power of the arbitrator and enforcement of the award all rely on the power of enforcement by the 

law of the state. Unless the domestic law recognizes that the paities have the right to submit to 

142 Mayer, Professor Pierre, "The Trend Towards Delocalisation in the Last 100 Years", in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995, p44 
143 Avanession, A. B., "The New York Convention and Denationalised Arbitral Awards", (1991), J. LA, 
Volume 8, No. 1, p25-26 
144 Fn 19, at p109 
145 Ibid at p 112 
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arbitration, as well as the power to authorize the arbihal hearing and enforce the award, the 

arbitration will be meaningless and invalidla6 From the aforesaid, it is clear that it is not easy for 

arbitration proceedings to be independent of the national legal system. A vast majority of arbitration 

proceedings are clearly still governed by the laws of the seat of arbitration, ' 47 and would continue to 

remain so unless, and until the above problems can be resolved by international treaties such as 

Washington Convention on ICSID arbitration. las 

In order to resolve the issues surrounding the recognition and enforcement of the arbitral award, a 

number of scholars have put forward a few suggestions. One opinion has it that as practice and 

recent legislation between states and international arbitral bodies have provided more and more 

freedom, and as they respond to the demands of a truly international arbitration framework, it will be 

relatively logical for the transfer of the supervisory power of states to another well-organized 

international body with states giving up their supervisory role in exchange for one of support. In 

order to guarantee the legitimacy of arbitral procedures and resultant awards, this body would hold 

exclusive jurisdiction over arbitration. The ideal situation would be that once states transfer their 

supervisory powers over arbitration to a supranational body, in national commercial athiUation can 

then truly internationalize and operate in the commercial world by a set of identical ivies. 

Furthermore, in the setting up of intemational mandatory rules to govern the operation of this 

146 Fn 7, at p52 
147 Fn 1, at p8l 
tab Ridgway, Augenblick, "Dispute Resolution in World Financial Institutions", (1993), J. Int'I Arb., 
Volume 10, p73,78-80 
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institution and in accordance with a range of its public policies, the decision of parties to submit their 

disputes to arbitration should be regarded as a contract that must be enforced. ' a9 

This scholar also proposes a new framework, where parties would be assured of a system devoid 

of dispute over the validity of arbitial awards, in so far as the award is determined by the 

supranational body. This would ensure that no issue bordering on improper procedures adopted by 

the arbitral will ever arise. After this body has performed its duty h guaranteeing the enforceability 

of the arbitral award then the state shall exercise its jurisdiction to see the arbitral award to its 

enforcement 15 0 

However the practicability of having this kind of supranational body in real life commercial 

practice has been doubted by many. We shall devote some time later on in this chapter to discussing 

some of these views. However it shall suffice for now to state that this writer subscribes to 

philosophy behind this arrangement, as a bold step in the right direction for the future of international 

commercial arbitration. 

7.41.4 Harmonising Arbitration Laws and Supranational Arbitration 

As we have discussed in the previous chapter, the Model Law does not make it mandatory for 

countries to adopt its provisions. Each country has choice as to wheth or not to adopt the Model 

Law Since the Model Law does not have the effect of an intemational convention, it cannot compel 

149 Fn31, atpl55 
150 Ibid at pl55-156 
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its adoption by any country. As a result, the reality today is that many countries are yet to adopt the 

law, even whilst making or revising their arbitration laws. It is our belief therefore that because the 

Model Law is merely of persuasive effect, it can at best only achieve partial harmonisation of 

arbitration laws. In its current form it cannot achieve complete harmonisation. 151 

Supranational type of arbitration has been variously discussed by practitioners and scholars alike. 

One scholar has written that supranational arbitration can exist independent of the judicial system, 

but can, at the same time still be recognized by sovereign states. 152 Other proponents of this view 

argue that since obligation to the Model Law, unlike the Convention is not mandatory, and that the 

validity of the arbitial award would rely on the lex fori and the law of the state in which the winning 

party seeks recognition and enforcement. ' 53 This can ultimately result in athitral proceedings being 

subject to judicial interference and influsnces. 'sa In such circtunstance, it will be commonplace to 

encounter situations where the eventual enforcement of the award would be completely at variance 

with the original award, perhaps occasioned by the dim in laws between that of the seat of 

arbitration and the enforcing state. We therefore submit here that in order to achieve an ideal 

151 Holtzmann, Howard M. and Neuhaus, Joseph E., A Guide To The UNCITRAL Model Law On 
International Commercial Arbitration: Legislative History and Commentary, 2°d edn (Deventer, The 
Netherlands, Kluwer Law and Taxation Publishers, 1994), p4, Montineri, Corinne, "Legal Harmonisation 
Through Model Laws: The Example of the UNCITRAL Model Law on International Commercial 
Arbitration", at p8; Yeo, Alvin, "Harmonisation, Party Autonomy and Mandatory Provisions Under the 
UNCITRAL Model Law", at p50; Umar, M Musseyn, "Interim Measures in International Arbitration 
(With Reference to Indonesia)", at p115; in Celebrating Success: 20 Years UNCITRAL Model Law on 
International Commercial Arbitration, 2005. 
152 Fn31, atp151 
153 Fn 1, at p 1-37 (http: //www. kluwerarbitration. com. 
ezproxy. stir. ac. uk/arbitration/DocumentFrameSet. aspx? ipn=26306) , access on 23 October 2008 
1S4 Ibid. 
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arbitration f amework, and to ensure the rapid development of arbitration, the practice of arbitration 

must be linked to the judicial system. States could relax or give up their supervisory power over 

arbitration proceedings, replacing it with the will to support sups rational arbitration bodies. This 

supranational body must hold exclusive and absolute jurisdiction over arbitration in order to control 

the legitimacy of arbitral procedure, proceedings and the resulting award or decision. In this 

dispensation, states must recognize the autonomous jurisdictions of die arbi1i 1 tribunal in arbitration 

proceedings, and must resolve to provide the necessary support measwes,, and recognize the validity 

of the arbital award. Even more, in the setting up of international mandatory miles essential for the 

woi ing of this supranational body as well as providing for the range of its public policies, the 

decision of parties to submit their disputes to arbitration should be negazded as a contract that must be 

enforced. Necessary protection should also be given to arbitrators, like that accorded judges. 

Arbitrators should also enjoy the array of immunities nay for a judicial office. At the same time, 

arbihators should, be subject to the same obligations and responsibilities as judges. For example, 

they must perform i it wes independently, fairly, and justly conduct ffi iti l proceedings. 
' 55 

Other scholars have suggested that in order to create the ideal framework for a supwraonal body, 

the international court has to be established through the signing of international conventions by the 

various interested states. The validity and enforcement of arbitral awards should be within the 

exclusive competence and jurisdiction of this international court, and should not be subject to 

155 Fn31, atpl55 
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intervention by the laws of sovereign states. This theory has received the support and approval of 

many scholars and practitioners alike. It is therefore also possible for it to work in real life 

arbitration. 15 6 

The founding mission of the Model Law was to achieve harmonisation of arbitration law. 

However in practice the usefulness of the Model Law in this regard has proven to have its limits. 

Therefore supranational arbitration does indeed provide a unique solution in both theory and practice. 

This approach provides an ideal framework for supranational arbitra ion, but the question as to 

whether it can be carried out effectively for desired results will be the focus of our discussions below. 

7.5 Development of International Commercial Arbitration 

7S .1 The Inability of Old International System to Satisfy the Needs 

Supranational does not imply the absence of a standard, but rather not to have one that is bound 

and limited by particular values and inshuctions of the states involved! 57 The cases of the ICSID 

and The International Criminal Tribunal for the former Yugoslavia at The Hague are examples of 

international situations that support this view The International Criminal Tribunal for the former 

156 H. E. Judge Howard M. Holtzmann, "A Task for the 21" Century: Creating a New International Court 
for Resolving Disputes on the Enforceability of Arbitral Awards", at p109-114; H. E. Judge Stephen M. 
Schwebel, "The Creation and Operation of an International Court of Arbitral Award", at p115-123�in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995; Fn 31, at p155 
157 For other developments in international laws and courts and in their relationships with national laws 
and courts see Joseph H. H. Weiler, "The Democracy Deficit of Transnational Governance: What Role for 
Technology? " presented at the International Political Science Association congress in Quebec City, 
August 1-5,2000. For a detailed discussion of the importance of enforcement capabilities of 
supranational bodies, their development in the EU, and the implications for world courts, see Helfer and 
Slaughter, "Toward a Theory of Effective Supranational Adjudication, ", (1997), Yale Law Journal, 
Volume 107, p273-328 
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Yugoslavia is an international arbitration organization that with the basic features of a supranational 

institution. At the Yugoslavian tribunal, judges' rule on cases of international law instead of those 

based on specific or general ins ctions from individual nations 158 Today however, the ICSID 

represents the most prominent example of supranational arbitration. The advantages of ICSID not 

only include the removal of the nationality of arbitration pings, it also guarantees the integrity 

of investment and trading affairs. 159 On the other hand, the basic shortcoming of ICSID is that the 

arbitral awards it renders cannot be appealed against. The patties can only apply for the setting aside 

of the arbitral award on limited grounds for remedies. 160 Finthennore, ICSID lacks a unified law 

providing for possible situations or reasons for the review or the setting aside of awards. 161 

Besides, even though signatory states to the Washington Convention appear to have given up 

sovereign immunity, this does not preclude them from exercising the international law and policy 

right of immunity from enforcement. ' 62 In cases where the agreements of the parties are off, 

unclear or ambiguous, the arbitrator is then obliged to inte7d this agreement. However, such 

interpretation would lack a uniform international standard. Arbitrators also come from different 

states, orientations, backgrounds and culture , which may result in a situation where varied 

inteipretations are given to the same document or won, consequently facilitating dispute 

158 Radmila, May, "The Yugoslav War Crimes Tribunal: Part Two, " (1999), Contemporary Review, 
Volume 275, p174-179 
159 Sundezam, Vidya, "Settlement of Investment Disputes-Washington Convention- Indian consideration", (2008), 
indlaw news, p8, (http: //www. indlawnews. com/display. aspx? 4382), access on 01 December 2008 
160 Article 53 of the ICSID Convention, Regulates and Rules 
161 Article 27,54 of the Washington Convention 
162 Maniruzzaman, AFM, "State Enterprise Arbitration and Sovereign Immunity Issues: A Look at 
Recent Trends", (2005), Dispute Resolution Journal, pl-4, (http: //findarticles. com/p/articles/ 
mi_ga3923/is_200508/ai n15704692/pg_3), access on 30 December 2008 
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situations. 

This old system of intergovernmental relations here combines international efforts made by single 

national governments, many kinds of joint efforts made by such governments, and international 

organ izations that are governed by national states. Even so, an examination of the problems inherent 

in the old system strongly indicates that the old system is overloaded, and largely inappropriate for a 

high and rising capacity of significant activity. 163 The old system of intergovernmental relations has 

therefore been unable to cope with transnational problems that have aazisen. 

75.2 Recognizing the Supervisory Power of the States 

There are two main factors in the development of international commercial athiaurion; the 

expectations of businessmen to have an alternative mechanism for resolving their disputes, and the 

support of the state. 

The supervisory power of the state, among other things that any activity held in that 

country, including arbitration, must be controlled by the law of that country . 
164 Similarly, F. A. Mann, 

stated that "every arbitration is a national arbitration, that is to say, subject to a specific system of 

national law. "165 Some commentators however argue that with the prose= of the jurisdictional 

163 Etzioni, Amitai, Political Unification Revisited. - On Building Supranational Communities, 2001, 
pVIII-IX 
164 Fn 13, at p161 
165 Julian D. M. Lew QC, "Achieving the Dream: Autonomous Arbitration", (2006), The Journal of the 
London Court of International Arbitration, Volume 22, No. 2, p188, Mann, F. A., "Lex Facit Arbitrum", in 
International Arbitration: Liber Amicorum for Martin Domke, P. Sanders edn, 1967, p159 
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elements, the national supervision and controlling power have been adopted under this new system. 

In the first plwe, the jurisdictional elements show quite clearly that international commercial 

arbitration can actually be operated in different states. Furthermore, the states not only have the 

power to control the duties and powers of the arbitrator, but also to control how the arbitral 

proceedings should be conducted Besides this, the national court also has the power to review the 

validity of the arbitral awards, or to seek for recognition and enforcement of the arbitral award under 

the jurisdiction of the states. 166 Inshom it almost goes without saying, that the supervisory power of 

the state greatly influences the practice of international arbitration. However states are keen to 

support arbitration as an alternative method of resolving disputes between the parties because they 

realize that arbitration has the potential of helping to reduce the heavy case load experienced by 

national courts, and adequately responding to the need for an alternative dispute settlement 

mechanism of the international commercial society . 
167 

733 Building a Supranational Body 

753.1 The Structure of the Supranational Body 

It is useful to think of supranationality as a compound entity made up of several elements. It is 

therefore not enough to have more of each element, but all the elements in equal proportion. One 

fundamental "supranational" element is determination conducted by a governing body that is not 

composed of representatives of the stages, but a tribunal that follows its own rules, policies, and 

'66 Article V of the New York Convention. 
167 Fn31, atp151 
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values instead of listening to instructions from national governments. This characteristic often 

permits them to move with more flexibility and speed than other similar international 

organizations. ' 68 Another element is that the states that subscribe to the birth of these entities are 

expected to follow the pilings of these bodies, rather than require separate decisions by the national 

governments of parties that are affected by its decision. Moreover, supranational bodies may provide 

their own kind of effective enforcement mechanism, such as the ability to directly fine corporations 

within the member states or order them to discontinue certain action, instead of imposing fines, or 

asking them to compel such corporations to do an act or refrain from doing some other thing. In 

other words, supranationality implies some degree of surrender of sovereignty by the member 

nati0nS. 
169 

7.53.2 Why Build A Supranational Body? 

As discussed above, the role of supervisory power of states cannot be ignored in international 

commercial arbitration But there are still some states, like Belgium, which have deviated somewhat 

from this practice, and had attempted to detach arbitration from the control of national power: 

Belgium had partially adopted the delocalisatiion dmry in 1985, by amending the Belgian Code 

judiciaire. Under this Code, where parties to arbitration are non-Belgian an award made in Belgium 

involving non Belgian parties will not be invalid Article 1717(4) of the Belgian Judicial Code states 

that "The parties may, by an explicit declaration in the arbitration agreement or by a later anent, 

168 Fn 163, atpXIX 
169 Ibid 
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exclude any application for the setting aside of an arbiti l award, in case none of them is a physical 

person of Belgian nationality or a physical person having his normal residence in Belgium or a legal 

person having its main seat or a branch office in Belgium. " 

It would appear that Belgium does not allow foreigners a choice for the opportunity of local 

judicial review, and their arbitration practice unfettered. 170 It is worthy of note however that 

arbitration in Belgium is not totally delocalised, thereby casting a reasonable doubt on its seemingly 

unfettered nature. For example, in typical Belgian arbitration, matters such as nomination of 

arbitrators, gaffiaing evidence and provisional measures to preserve property may attract state 

intervention, at pre-award stages by the Belgian court and so on' 71 

To cure this lacuna, Yu suggests that any discussion on the jurisdictional characteristics of 

arbitrafion should go a step further than placing emphasis on any theory about the jurisdiction system, 

to one which tries to link the fast development of the arbitration system with the already existing 

level of jurisdictional intervention, in order to strike the ideal balance. States must be prepared to 

permit parties to hand in commercial disputes to a private judge that is an arbitrator, and give up their 

supervisory power over arbitration to a well-designed supranational body. ' 72 

1'o Paulsson J., "Arbitration Unbound in Belgium", (1986), Arb. Intl, Volume 2, No. 1, p68-69, p71. 
"' As expressed by one Belgian commentator, ̀International arbitral awards rendered in Belgium are 
foreign awards within the meaning of the New York Convention because they are still, to a large extent, 
governed by Belgian law. ' Vanderelst, "Increasing the Appeal of Belgium as an International Arbitration 
Forum- The Belgian Law of 27 March 1985, Concerning the Annulment of Arbitral Awards", (1986), 3 J. 
Int'l Arb, p85 
172 Fn31, atp155 
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The phenomenon known as the European Union epitomizes the ideal supranational body. As a 

matter of fact, the case for "supranational arbitration" actually originated from the history behind the 

founding of the European Union. Monnet has suggested a way around the problem of state 

sovereignty by beginning the struggle against the principle from attacking the principle of 

"indivisibility of sovereignty. " This can be achieved by gradually tearing apart state sovereignty by 

the method of federalist-functionalist, in order to take away sovereignty from states and transfer 

same to independent supranational institutions that are organ ized to follow a federalist institutional 

model. ' 73 And although the general structure of this supranational body has attwed many 

criticisms, l 74 it had worked well for the economic repositioning of the Region 75 The purpose and 

organizational mechanism of the EU appears to be diffeint from the traditional concept of 

intemational commercial arbitration, but it is nevertheless an at dve concept since it satisfies the 

needs 176 

7533 Building A New International Court 

In order to combat the usual issues occasioned by the actions for the recognition and enforcement 

of arbitral awards, Judge Hohmann has proposed the cation of a new international court. This 

court would be driven by the mandate to resolve disputes that may arise from actions towards the 

173 BÖKA EVA, "Rethinking European Supranationalism in a Historical Perspective", (2008), Grotius, p3, 
(http: //www. grotius. hu/publ/displ. asp? id=TJCVQS), access on 09, December 2008 
14 These criticisms will be later discussed in the chapter 
175 Fn 174, at p1-4, (http: //www. grotius. hu/publ/displ. asp? id=TJCVQS), access on 09, December 2008 
176 Blanke, Gordon, "The Case for Supranational Arbitration - Ideas and Prospects", (2008), European 
Business Law Review Special Edition - Arbitrating Competition Law Issues, p17 
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enforcement of arbitral awards. 177 Judge Hoh-anann has submitted that the intemational commercial 

arbitration system works at its best within a framework that contains five elements that are separate 

but nonetheless interrelated. These five elements are: 

(a) effective arbitration clauses, 

(b) efficient procedural rules, 

(c) experienced arbital institutions, 

(d) national laws that encourage arbitration, and 

(e) international treaties that ensure the enforcement of arbitration agreements and foreign arbitral 

awards. ' 78 

Judge Holt-nmann has stated further that up till now, element (e) has not yet been accomplished, 

whilst elements (a) to (d) have been accomplished. Furthermore as the Model Law has continued to 

receive approval by states, international commercial arbitration appears have begun its gradual 

manch towards its goal of hannonisation. 19 However, this writer does not agree that harmonisation 

is that near, for reasons that will be discussed later in this work. 

International Saties are considered vital elements in the framework of international commercial 

arbitation, because they provide the best mechanism to assure that tieene shall be mutual recognition 

"' Fn 19, at p109 
18lbidatpl10 
179 Ibid 
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and enforcement of arbitral awards among states. 180 

If a meaty today that can be said to be the most influential and proved the most effective 

instrument for the recognition and enforcement of foreign arbitral awards, it will be the New York 

Convention, so much so that there is very strong indication of its continued acceptance in the years 

to come. 181 However, even though the New York Convention is that popular, it has been unable to 

achieve complete intemationalisation of the commercial arbitration system. This is because even 

though the Convention touches on the reasons that affect or would properly limit the recognition and 

enforcement of avmrds, it leaves with the municipal courts of the enforcing state the function of 

deciding whether these reasons exist. 182 What is more, if the subject matter of the dispute cannot be 

settled by arbitration under the law of that state, or that the recognition and enforcement of the 

arbitral award runs contrary to its public policy, then that application for enforcenent may be 

refused. 183 Hence, the role of municipal courts under the convention can be both or either pervasive 

and/or decisive in considering whether international arbittion awards are enforceable. ' 94 This 

participation of municipal courts in the enforceanent procedure for foreign arbitration awards creates 

a pragmatic effect on the free flow of international commerce 185 

For the new international court, it would have exclusive jurisdiction on questions regarding the 

180 Ibid 
181 Ibid 
182 Article V, paragraph I of the New York Convention 
183 Article V, paragraph 2 of the New York Convention 
184 Fn 19, at pl 10-111 
185 Ibid at pl ll 
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instances where recognition and enforcement of an international arbitration award can be made, 

subject to any of the reasons stated in Article V of the New York Convention. States that subscribe to 

the new Convention would undertake an obligation akin to that under an international t wty; i. e. to 

see judgments of the new international court concerning persons and property within its territory to 

their fruition. The new court should be empowered to impose some sort of sanction on states that fail 

or neglect to fulfill that obligation. 186 

7.53.4 International Court of Arbitral Awards 

The idea of building a new court was developed in the Judge Holtzmarni's proposal of 

Intemational Court of Arbitr-al Awards. Judge Holtanann's proposal has been endorsed by Judge 

Schwebet, who originally suggested that the new court be named the "International Court of Arbitral 

Awands. "187 F. S. Nariman, Martin Hunter, H. E. Judge Bola A. Ajibola and Professor Hans van 

butte also agree on this point 188 Judge Schwebe! has stated further that for now there are no 

international courts that private parties may resort to for the recognition or enforcement of a foreign 

arbitral award with such effective capacity or jurisdiction. There is the necessity for a new court to be 

established, as not even any of the existing international court can meet to the standards necessary for 

'86 Fn 19, at p112 
187 H. E. Judge Stephen M. Schwebel, "The Creation and Operation of an International Court of Arbitral 
Award", at p115; H. E. Judge Howard M. Holtzmann, "A Task for the 21" Century: Creating a New 
International Court for Resolving Disputes on the Enforceability of Arbitral Awards", at p114, in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995 
188 The Internationalisation of International Arbitration: The LCIA Centenary Conference, Hunter, edited 
by Martin and Marriott, Arthur and Veeder, V. V., 1995, p155,157-158,159-160,161-163 

310 



the work of this super court 189 

Judge Schwebe! has therefore suggested that UNCITRAL should designate an international 

convention that would prepare for the birth or founding of an international Court of Arbitral Awards. 

The jurisdiction of this Court would be limited to the determination of questions that pertains the 

validity of international commercial arbitral awards. A convention, that would, in its preamble 

clauses, set out to do the following: 190 

(a) recollect the appropriate provisions of the New York Convention; 

(b) realize that disputes concerning the recognition and enforcement of arbitral awards appear in 

front of national courts; 

(c) remember that those disputes are facing different dispositions; 

(d) assuring that uniformity and consistency of results in the challenge dispositions of the 

processes of international arbitration and awards will facilitate the validity of international 

commercial arbitation, and that the true conducting of appropriate treaty obligations will also 

equally encourage the international contractual and trading relationships which depend so 

heavily on those processes; and 

(e) state thai accordingly, the states pa1ies have decided to build an International Court of Arbitial 

Awards to provide original, final and definitive judgment on the validity of such awards at the 

189 Fn 20, at p 116 
190 Ibid 
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time and place challenged. 191 

He has further stated that the Convention should clearly provide for the laws applicable to the 

Court as follows: 

(a) the New York Convention or whatever other treaties that are valid and can govern international 

commercial arbitration; 

(b) any law regulated by the parties of the applicable arbitration agreement; 

(c) any law which can be governed by virtue of the rules of conflicts of laws; 

(d) the customary law of international arbitration; 

(e) international public policy; and 

(f the general principles of law that are recognized by nations paiticipating in the intemational. 

arbitial community. 192 

The Convention should also provide that the government of the contracting states and the court 

should recognize and enforce the judgments of the Int oral Court of Arbitral Awards, and that 

states and local courts of whatever level or character shall trust the judgments of the Cou& 93 Yu 

has suggested that states should be persuaded to give up their supervisory powers of arbitration for 

two reasons; that stau should be persuaded to change the current acbihation &mnework, and diese 

19' Fn 20, at p 116 
192 Fn 20, at p118 
193 IbId 
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changes should fit the interests of each State. 194 For the first step, for fact of the deficiencies 

inherent in the four theories, and the satisfaction of the needs of the international commercial 

community and national interests, the arbitration laws of many states have moved towards 

liberalism and internationalism. 195 And for the second, even where states have given up their 

supervisory powers, the building of a supranational body can solve the disputes of different states, 

rectify the deficiencies of each state, and fit the very interests of each state. 196 

However in the first stage of this new method, states need to recognize that in a state`s 

jurisdictional system, arbitration is a valid and neutral method for the effective resolution commercial 

disputes between parties. ' 97 The second stage is for states to recognize the auh)mmous jtuisdktiorml 

characteristics of an arbitral tribunal, agree on the crucial nay natur of arbitration conic is and 

arbitral awards, and must be ready to provide the arbitrator every necessary support in the arbitial 

procedure198 The third stage would be to encourage more professionals to become arbitrators, 

whilst states provide protection for these arbitral officers on the same scale to that accorded judges. 

Finally guided by importance of public policies, arbitrators would need to bear some responsibility 

such as actual examination and independently and fairly exercising their powers in athitral 

�r=ed 
199 

194 Fn 31, at p159-160 
19S Fn 31, at p160 
196 Ibid 
197 Fn 1, at p23 
198 Fn 28, at p19 
'99 Fn 31, at p155 

313 



Ideally, this organization should be established under an independent supervisory body that 

already enjoys international recognition. The primary mission of this body would be to produce a 

well-designed arbitration framework, and to persuade states to transfer their supervisory powers to 

this organization. This organization shall cater for the branches that would be set up regionally. In 

order to meet the demands of international commercial arbitration, o ons would have to 

coordinate and unify current states and international arbitration legislations, and govern issues that 

arise from arbitration and international tra& according to its jurisdiction, instead of enacting new 

regulations. 200 It is hoped that through the recognition of the needs of a proper framework for 

international arbitration and the establishment of a well-designed ceniral organization, states can be 

persuaded that it is to their benefit to join the organization and contribute to the development of this 

new framewo&201 

Besides, in working out means of resolving the issue of the validity of arbitral awards under the 

new framework, some scholars have identified the undesirable won created under the New York 

Convention, whereby municipal courts are granted jurisdiction to resolve disputes related to the 

enforcement of international awards. 2o2 One scholar has suggested that by the provisions of an 

200 Ibid at p160-161 
201 Ibid 
202 H. E. Judge Howard M. Holtzmann, "A Task for the 21' Century: Creating a New International Court 
for Resolving Disputes on the Enforceability ofArbitral Awards", at p109-114; H. E. Judge Stephen M. 
Schwebel, "The Creation and Operation of an International Court of Arbitral Awards", at p 115-123; 
Nariman, "Intervention", at p155-156; M. Hunter, "Intervention", at p157-158; H. E. Judge Ajibola, 
"Intervention", at p159-160; Van Houtte, "Intervention", at p161-163, in The Internationalisation of 
International Arbitration: The LCIA Centenary Conference, Hunter, edited by Martin and Marriott, Arthur 

and Veeder, V. V., 1995 
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international convention, applications to set aside or enforce awards should be within the sole 

jurisdiction of the new international court. With this the execution of awards handed down by the 

new international court will not subject to interference or delay occasioned by the courts of the 

stde. 2O3 Accordingly, each state that supports the new convention would have their ministerial 

officials promptly carry out judgments, or orders, of the new intemational court Where states cannot 

fulfill their convention obligations, they would be sanctioned by the international oouzt204 

7.5.4 Debates of the Supranational Policy 

From above, it can be seen that some scholars support the proposal for the creation of a 

supranational body. They advance a myriad of reasons as necessitating their proposition, and are 

united in the belief that by creating such a new international court, disputes on the enforceability of 

arbitial awards would be a thing of flee past. They also believe that this new court will finally remove 

the inconsistency associated with the adoption of arbitral pn+oceckn 1 laws. 

755 The Likelihood of States Agreeing to Give Up State Sovereignty 

7.55.1 Neutrality and Transparency 

Nei. ality and transparency of the Court, has to do with its impartiality. T more transparent and 

neutral the court and its proceeding present, the more parties will tend to tust the jurisdiction of the 

court and its judgments. For example, if a party finds all the arbitrators to be of the same nationality 

203 Fn 19, at pl 13 
204 Ibid 
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as his adversary, he might not expect a fair hearing and award. Hence, the neutrality or fairness of 

arbitration is normally of paramount concern to the parties. Commentators have emphasized that a 

neutral arbitration should contain three characteristics: the equal t wanent of the parties; not showing 

loyalty to political parties; and a suitable legal envinonment. 205 

However, supranational institutions are often condemned for not being sufficiently tansparent206 

Appointments to supranational courts typically do not have as much tcanspar+ency, compared to 

domestic judicial appointments. 207 In our example of the European Union, it only has 27 member 

states, yet in practice it find difficult to ensure tansparency in its policy formulation, t xefore attracting 

so much condemnation and Cnt C %W 208 Moreover, serious concerns about national prejudices 

entertained by supranational judges actually exist. 209 

For example, the International Court of Justice (ICJ) has presided over disputes among nations 

since 1946. Its defenders have argued that the ICJ makes imperial judos. Its critics on the other 

205 Laurence, Craig, W., "Some Trends and Developments in the Laws and Practice of International 
Commercial Arbitration", (1995), Texas International Law Journal, Volume 30, p12 
206 Lerner, Rente Lettow, "International Pressure to Harmonize: The U. S. Civil Justice System in an 
Era of Global Trade", (2001), BYU L. REV, p284-286 (criticizing the current rules limiting access to 
NAFTA proceedings); Young, Earnest A, "Toward A Framework Statute for Supranational 
Adjudication", (2007), Emory Law Journal, Volume 57, p110-111 
207 Mackenzie, Ruth and Sands, Phillippe, "International Courts and Tribunals and the Independence of 
the International Judge", (2003), HARV. INT'L L. J. Volume 44, p271,277-278; see also Movsesian, Mark 
L, "Judging International Judgments". (2007), VA. J. INT'L L, Volume 48, p92-93 ("Typically, 
international organizations far removed from national communities appoint international judges. These 
organizations use selection procedures that are opaque or even secretive ... ") (internal quotation marks 
omitted). 
208 Liu, Kuang-Hwa, A Series of the European Union Institutions, 1"' edn, 2006, p86 
299 Posner, Eric A. and. de Figueiredo, Miguel F. P, "Is the International Court of Justice Biased? ", (2005), Journal 
of Legal Studies, Volume 34, p599; Young, Earnest A, 'Toward A Framework Statute for Supranational 
Adjudication", (2007), Emory Law Journal 57, pl ll 
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hand argue that the members of the ICJ vote for the interests of their home states. Previous empirical 

studies on this issue are reported to have produced unclear findings. A test was carried out to analyze 

this bias. Statistical readings from the test, produced strong evidence proving that (1) judges favor 

their home states and that (2) Judges favor the states that are about as economically viable as their 

states of origin. 210 

Another scholar has also stated that at this moment in history, the existing international institutions 

do not appear able to sufficiently protect the interests of everyone, whether big or small, rich or poor. In 

terms of stability, cooperation and development oflin international trade and so on, the economically 

strong countries which, in spite of appearances, would have much to gain, are apparently reluctant to 

consider a possible redistribution of power in the world, and only see the problems that this might 

create, remaining oblivious of the great opportunities that it would provide. The less developed 

countries generally seldom have the opportunity to define the priorities and agenda of such a possible 

change, which simply indicates that supranational ins ions cannot be said to be neutral? 11 As we 

stated earlier, many solutions have been advanced to resolve the issues that militate against the 

recognition and enforcement of international awards. Judge Holtunann and Judge Schwebel have 

proposed the creation of an international court to resolve international disputes, while Yu has 

opined that the court and arbitration should be totally separate, and instead a supranational body 

210 Posner, Eric A. and de Figueiredo, Miguel F. P, "Is the International Court of Justice Biased", (2(05), 
Journal of Legal Studies, Volume 34, p599 
21 ` Bradanini, Alberto, "From the present International Institutions to the "People's 
Community", (2003), Politics Internazionale, p2, (http: //www. politicainternazionale. it/ 
file%2OPDF/A&T%201.2003%20-%20en/3. pdf), access on 30 December 2008 
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should be created, Both approaches are well positioned, yet neither has provided for the issues 

surrounding the impartiality and transparency of the court. Hence, these approaches have left a lot 

to be desired. 

7.5.5.2 States Support for the Supranational Body 

As we have discussed in Chapter 3, the arbitral award is not binding unless it is linked to 

national laws. Then whether the new framework succeeds depends on whether it is supported by 

the state. However states must recognize and face up to the needs of international commercial 

arbitration. We have identified the building of a supranational body is necessary for the future of 

intemational commercial arbitration, and the credibility of the system. States in the international 

system must also realize that their support of this new framework will serve their best interests in 

the long nin. 212 The framework we propose, also aims to achieve a unified system of national 

arbitration laws and practices. Overcoming the situation characterized by the operation of different 

and often conflicting arbitration laws, and enthroning the much talked about new dispensation 

which guarantees integrity of the process will require states to donate their supervisory power to a 

supranational athitrj. 
213 

When states transfer their supervisory power to the supranational body, then international 

commercial arbitration and the national jurisdictional system can be totally seperaled. 2t4 Stew 

212 Fn 31, at p159-160 
213 Ibidatp161 
214 Ibid at pl59-160 
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will have to play supporting role as an enforcing body; they have to be willing to enforce valid 

arbitral awards turned out from the central body supported by the committee states 215 However, 

one scholar sees this new framework as too idealistic? 16 Furthermore, another proponent has 

opined that this new framework does not reject the lex arbitri and supervisory power of the state. 

It merely proposes the transfer the supervisory power of the states to a well-designed independent 

body, and does not neglect the supervisory power of the states. This is merely to adapt the whole 

system to fit the practical needs 217 

However, whether states will be willing to transfer their sovereignty to a supranational body still 

raises some serious doubts. One scholar is of the opinion that in today's world, no state will be 

willing to recognize a supranational institution's authority to determine important interests, by 

yielding up large parts of its sovereignty. This is easier to understand when we recall incidences 

where bodies created to manage fundamental supranational interests are criticized by international 

press for lacking transparency, "accountability" and democratic station in their operations 

and composition Three principles regarded as inalienable in the operations of a supranational 

institution, enhvsted with such responsibilities. 2I8 

215Ibidatp161 
2t6 Samuel, Jurisdictional Problems in International Commercial Arbitration: A study of Belgian, Dutch, 
English, French, Swedish, Swiss, U. S., and West German law... de ! 'Institut suisse de droit compare, 1989, 
pl-2 Citing G. Sauser-Hall. L' aritrage en droit international private, 44-1 Ann. inst. dr. int'l 469(1952). 
217 Ibid; Fn 31, at p159 
218 Bradanini, Alberto, "From the present International Institutions to the "People's 
Community", (2003), Politica Internazionale, p2 (http: //www. politicainternazionale. it/ 
file%20PDF/A&T%201.2003%20%2Oen/3. pdt), access on 18 December 2009 
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Similarly, one case has also provided the same situation. For example, in the case of the 

Anglo-Iranian Oil and the UK government, Iran had nationalized its British-owned oil industry in 

1951. The British Government brought a suit against Iran before the World Court on behalf of the 

Anglo-Iranian OR Company (AIOC). The British government had brought this action in 

furtherance of protecting the interest of the British company, invoking the principle of state 

sovereignty Iran also invoked state sovereignty in its refusal to recognize the jurisdiction of the 

court in a dispute between a private company and a sovereign state, arguing that it should be 

settled by Iranian courts. Although the Court ruled in favor of Iran, however of the principle of 

state sovereignty as upheld in this case appears to be in conflict or at variance with the very 

essence of an interdependent world219 

Even though some scholars and practitioners propose the creation of an international court or at 

least total separation of arbitration from the court system, and have provided many reasons m 

support of this argument, all these proposals actually are based on moons of the existence 

of ideal situations. This writer believes that the issue as to whether states would be willing to give 

up such large amounts of their sovereignty in pursuit of these ideas is still a very relevant question. 

And if states are willing to su sender state sovereignty, on what grounds would they willing to do 

so? States should be clearly notified of what they will gain if they agree to do so or what 

incentives would be available to theem. And even so, the states must first voluntarily give up such a 

z'9 The Anglo-Iranian Oil and the UK government, Marsh, Steve, HMQ AIOC and the Anglo-Iranian oil 
crisis: In defence of Anglo-Iranian, Diplomacy & Statecraft, Volume 12, Issue 4,2001, p 143 - 174 
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right, before the gains can become apparent, which is situation many states are not wiling to be 

involved in because of risk of not getting anticipated value from the arrangement. 

75.53 The Issue of the Unified Law 

Judge Holtzmann and Judge Schwebe! have proposed the use of the UNCTTRAL Model Law and 

the New York Convention by the new international court to achieve hannonisation, 220 while Yu is 

similarly of the view that the UNCifRAL Arbitration Rules and UNCTTRAL Model Law should be 

considered in building a tonal body. 221 These scholars believe that the said mies can satisfy 

the procedural needs of the supranational body towards a harmonised system of international 

arbitration, marked by unity of interpretation and application of relevant laws. 222 However, one 

scholar has warned that the Model Law is yet to receive universal approval. In his words: The 

Model Law was seen as being possibly suitable for states with no developed law or practice of 

arbit ation, for those with a reasonably modem law but not much practice and for those with 

outdated or inaccessible laws; it was not thought suitable for a country such as England, where the 

law of arbitration is up to date and where tigere is extensive wm t practice. The Model Law was 

a, ,o Steil to be incomplete. "-223 

220 H. E. Judge Howard M. Holtzmann, "A Task for the 21" Century: Creating a New International Court 
for Resolving Disputes on the Enforceability of Arbitral Awards", at p 110 and H. E. Judge Stephen M. 
Schwebel, "The Creation and Operation of an International Court of Arbitral Award", at p116-118, in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, Hunter, edited by 
Martin and Marriott, Arthur and Veeder, V. V., 1995 
221 Fn31, atp162 
222 Ibid. 
223 Davidson, Fraser P., "International Commercial Arbitration: The United Kingdom and UNCITRAL Model 
Law", (1990), J. B. L., p480,484 
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Again, the Model Law has been described as a Model Law in the classical sense. It is also not an 

international peaty that carries the force of international law behind it. The Model Law in nature is 

exciting rather than mandatory . 
224 It is also far from comprehensive, since it does not provide for 

pertinent matters that have continued to be the bane of arbitration. 225 Fiuthennone, as wie discussed 

in Chapter 6, although at present the Model Law has been adopted in one form or the other by 

one-fifth of the states and regions of the whole world, yet the legislations of these states can not be 

said to have been harmonised. Proponents of the new framework have argued that the Model Law 

can be applied to the new f amework after some revisions have been made to the law. However, this 

writer is worried that this thunework sounds too ideal and utopian, especially considering that sees 

are yet to achieve harmonisation of their laws, as well as the fact that no concrete solutions have been 

advanced to resolve these issies. Hence, it behooves on these scholars to provide sufficient reasons 

to persuade others to accept this concept. 

Similarly, even though the New Yoik Conversion has received certain general acclaim, it lacks the 

degree of presence and revue necessary to achieve complete irtarrmfionalisation of the comme vial 

abitration systeM. 226 In addition, the New York Convention is fraught with many shottoormtt g 

224 Okekeifere, Andrew, "Appointment and Challenge of Arbitrators Under the UNCITRAL Model Law 
Part 1: Agenda for Improvement", (1999), Int'l A. L. R. Volume 2, p167; "The UNCITRAL Model 
Law ... has indeed turned out to be a model piece of legislation and ... a marvellous success in 
international persuasive legislation. " 
225 Reid, Alan S., "The UNCITRAL Model Law on International Commercial Arbitration and the English 
Arbitration Act: Are the Two Systems Poles Apart? ", (2004), Journal of International Arbitration, Volume 
21, No. 3, p228 
226 Article V, paragraph 1 of the New York Convention 
227 Van den Berg, A. J., "Hypothetical Draft Convention on the International Enforcement of Arbitration 
Agreements and Awards", (2008), AJB/RevO6, p 1-2, 
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such as the need to add certain new provisions, 228 revisions are needed for the current 

provisions, 229 a number of provisions are unclear, 230 some provisions have to be updated, 231 and 

still a number of provisions need to be brought in line with prevailing judicial interpretation. 232 

The above shortcomings cannot be remedied by the Model Law as revised in 2006 233 

Concrete solutions to these shortcomings have not been provided in the new fiamework, hence 

the argument that there are almost no grounds to persuade sees to accept this new framework 

pending the resolution of these issues. 

Fucthezmore, the present writer believes that the concept of as onal body is still only an 

ideal, hence whether these rules are truly applicable still raises some doubts. At present, many states 

still cannot specifically define public policy, due to differences in political and cultural onentation, 

economic power, and so on If a unified definition of concept as basic as a public policy is still 

elusive, 234 wherein lies the belief in the possibility of arriving at unified System of aibitral riles any 

(http: //www. arbitration-icca. org/media/0/12133703697430%xplanatory_pote_ajb rev06. pdt), access on 
07 January 2010 
228 For example, a definition of the scope of application related to agreements that fall under the referral 
provisions of article 11(3); a waiver of a party to depend on a reason for refusing of enforcement; a 
reference to the arbitration agreement in the more favorable-right provision of article VII(l) 
" For example, the written form as requested by article 11(2) for the arbitration agreement is stricter than 
almost any national law; the refusal of enforcement on the reason of a setting aside on any ground in the 
state of origin may import parochial annulment 
230 For example, the concept of an award "not considered as domestic" in article I(1); the expression 
"duly authenticated original award" in article IV(lXa); the word "may" in the English text of article V(I ); 
the words "terms of submission" and "scope of submission" to arbitration in article V(lXc); the concept 
of a "suspended" award in article V(I Xe); the reference to "any interested party" in article VII(l) 
231 For example, the reference to "permanent arbitral bodies" in article 1(2); the reference to the law 
under which the award was made in ArticleV(lXe) 
232 For example, the public policy referred to in article V(2) means international public policy 
233 Fn 228, at p2, (http: //www. arbitration-icca. org/media/0/12133703697430/ 
explanatory _note_ajb 

rev06. pdf), access on 07 January 2010 
234 Lalive, Pierre, "Transnational (or Truly International) Public Policy and International Arbitration", 
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time soon? 

755.4 The Problem of Cost and Time 

Yu has argued that achieving the new framework, would entail massive invest of time and 

financial esounes from states. 235 She fuser points out that as the new fihnework is made by the 

convention, then the costs should be shared among participating states. Drawing up the new 

framework, woWd require an investment of time by the various states for plenary discussions, 

planning, preparations, through to completion. Scholars have observed that from formation to 

execution of such convention would usually entail great effort and time, citing such examples as the 

UNCTTRAL Arbitration Rules, the Model Law on International Commercial Arbitration, the 

U DROTT Principles of International Commercial Contracts which took at least 10-20 years to 

reach their cement form. Fu noi, around 40 years was spent on the New York Convention, 

from its formation to the time when most shames ratified it236 Even thoUgh this concept appeals to be 

ideal, it however contains some issues that need to be resolved. For example, the European Union 

has, incurnad tremendous financial costs in its opeiations. 237 In 2008, the European Court of 

Auditors had for the fourteenth year Hawing, refused to completely sign-off the EU accounts. This 

(1998), ICCA Congress series no. 3, p261, ( http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/ 
arbitration/DocumentFrameSet. aspx? ipn=14788); access on 12 February 2009 
235 Fn 31, at pI64 
236 Ibid at p165, The UNCITRAL took a decade (1966-1976) for the producing of UNCITRAL 
Arbitration Rules, 9 years (1977-1985) for the adoption of Model Law on International Commercial 
Arbitration. Furthermore, 15 years (1980-1995) were spent on the producing of the UNDROIT Principles 
of International Commercial Contracts. The New York Convention also spent about 40 years (1958-19%) 
to be ratified by majority States of the world. 
237 Farage, Nigel, MEP, "The EU and What It Costs You", (2000), Sovereignty, pl-7, 
(http: //www. sovereignty. org. uk/features/articiesleucost. htmi), access on 03 December 2008 

324 



body had expressed its concerns over expenditure trends, quantified at about 92% of the budget 

spent by member state governments and EU agencies. 238 Even after so many years as a member of 

the Union, continued membership of the Union is costing the UK so much, in monetary terms, loss 

of self-govemment, national identity, and so on. Hence, it has been variously suggested that the 

United Kingdom should withdraw from the European Union. One scholar submitted that for such a 

wealthy state as the UK and a fine supporter of international arbitration to object to the high costs 

spent on its membership of European Union, then it almost goes without saying that the less 

economically viable states might not support the establishment of a suprannational body, 239 

This being the case, time should not be of key concern. Issues such as neutrality, state support, and 

cost and the like must be addressed, in order to build the ideal supranational body with unanimous 

intemational support. 

7.55.5 The Issue of Efficiency 

Judge Holtz sann has proposed that the Court should have exclusive jurisdiction over issue of the 

validity of hitemational atfiitral award. The validity of the arbitral award cannot be the subject of 

intervention by other states. If parties wish to challenge the arbitcal award, then they should submit it 

to the Coiut. aao This approach has the advantage of compelling various states to recognize the arbitral 

238 Batten, Gerard, MEP, "How Much Does the European Union Cost Britain? 2008", (2008), The Bruges 
Group, p30, (http: //www. brugesgroup. com/CostOffheEU200g. pdf), access on 01 November 2008 
239 Ibid 
240 Fn 19, at p 112 
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awards under the new Convention. 

However, this writer submits that if parties intend to challenge the arbitral award, then this 

challenge might entail so much. It is doubtful whether the Court would have that much resource and 

time to handle all cases coming in from all over the world If these challenges cannot be handled in 

time, then the Court will be overloaded and case sathuated, bearing down on the efficiency of the 

process, inevitably creating a negative influence for the development of international arbitration. 

Again should there be further objection to the outcome of an appeal, there could be a further 

appeal to a higher domestic court or the supranational covet And if appeals go to the supranational 

court, then the case of overload still is not resolved Furthermore, if the appeal is heard by the higher 

domestic court, then the f inctions of the supranational court would appear underachieved. Moreover, 

even though Yu has proposed that the court should be totally separated from arbitration, she has not 

provided any solution arK)Md the issue of efficiency. 24' 

7.6 The New Approach 

The rapid development in the field of international trade has brought with it certain complexities. 

There have been id controversies in economic and political relations among states in the 

intemational system. And because intemational laws have not been harmonised, the issue of the 

validity of the arbital awards has remained uncertain and often problematic. Of very serious concern 

241 Fn 31, at p154-155 
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also is the fact that arbitral awards often cannot be enforced in foreign states. Scholars have sought 

solution in either the delocalisation theory, or the Model Law, hoping in both cases to blend together 

the laws of each state, in order to achieve harmonisation. However as we discussed in Chapter 5 and 

6, it is difficult for either or both the delocalisation theory and the Model Law put together to provide 

a complete solution to these issues. 

From the above, we have seen that both Judge Hohzmann and Judge Schwebet have proposed the 

setting up of a new international court to resolve disputes, while Yu has maintained that it is 

necessary for the success of this exercise for the court and athitration to be totally separated. Together, 

they posit that through the instrumentality of an international convention entered into by each state, 

to establish a supranational body, which will make sure that the validity and enforcement of arbiuW 

awards in various states is assured. These proposals certainly contain some sound sense and provide 

great expectations for the future. 

However, there is still a long way along the road towards the hamlonisation of arbitration laws 

and practices. Hence, this writer emphatically posits that in order to promote the development of 

international commercial arbitration, it would be completely necessary for each state to give up their 

prejudices as well as some parts of their sovereignty. Even if there comes the day when this 

proposition is achieved, this writer is nevertheless more concerned as to whether this new &amevAork 

would prove more efficierrt, elicit wide enough acceptances, and would be mote transparent than the 
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arbitration practice existing today. If it is proved not to be the case, then supranational arbitration will 

lose its original value. 

7.6.1 Establishing Six Supranational Bodies 

This thesis, among other key issues, attempts to proffer solutions to the shortcomings of the 

delocalisation theory, as well as ways by which to make arbitral awards easily recognized and 

enforceable ü foreign states. We are also interested in the methods by which we may harmonise 

procedural laws of various states and resolve the deficiencies inherent in the approaches offered by 

Judge Holtzmann, Judge Schwebe!, and Yu. One may ask what methods can be applied to the 

arbitration process to ensure that it is more convenient, acceptable, and transparent and so on. We 

propose very strongly here that unlike in the other models, instead of establishing one supranational 

body, six should be established for the six main continents; i. e. Asia, Europe, 242 North America, 

Latin America, Afiic a, and Oceania243 The reasons why this writer propose to establish six 

supranational bodies is, firstly, there are six continents throughout the world, and each 

continent share similar political, economic, and cultural background, which will enable than to 

communicate easier. Secondly, these continents have equal political position, which also 

enjoy the same rights for arbitration. Each continent would soomunodate a supranational body, 

which would be the apex and final arbitral authority for that continent However, others may ask if 

parties who come from different countries or different continents, how do they determine the 

242 Iceland and Greenland are included in this Continent 
243 Antartica is included in this Continent 
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jurisdiction of arbitration, and which supranational body has the jurisdiction for the arbitration. This 

writer advocates that this issue can be discussed in different aspects. If the parties have agreed 

upon the place where the arbitration is to be held, such a place shall have the jurisdiction to 

conduct the arbitral pmcedure. 244 For example, in a case where X comes from Japan and Y 

comes from England. X entered into an agreement with Y. A dispute arose and was submitted to the 

Asian supranational body for arbitation as stipulated under the agreement In this case, the Asian 

supranational body certainly possesses the jurisdiction to conduct the arbitral proceedings. Failing 

such agreement, the arbitral tribunal has the right to decide the place of the arbitration considering 

the circumstances of the case, which includes the convenience of the parties. It means that the place 

chosen by the arbitral tribunal has the jurisdiction for arbitration. 245 

It should be noted also that Yu has also proposed that supervisory bodies should be established on 

a regional basis. However in her research, these supervisory bodies, or regional centres, are not 

themselves supranational organization, but are subordinate to as national controlling body? " 

This differs from our proposals here as our six tonal bodies would serve as the final 

authority within their continents of jurisdiction. Apart from the difference in organizational shvctume, 

the mechanics of both frameworks are also quite different This writer believes that being the top and 

final authority, the six supranational bodies would prove a lot simpler to operate, than the more 

244 Both Article 20 of the Model Law and Article 16 of the UNCITRAL Arbitration Rules support my 
view on the choosing of the place of arbitration. Regarding the issue of the place of arbitration having the 
jurisdiction to conduct the arbitral procedure, please refer to p64,71 of this thesis. bias 

Ibid 
246 Fn 31, at p161,164 
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complex model put forward by Yu. Unlike in Yu's proposal, where supervisory bodies have to report 

their findings to the superior supranational controlling body, our six bodies would be empowered by 

a Convention to reach final decisions themselves. 247 Our six supranational bodies would also have 

equal status and power and would not be subject to any other supervisory arbitral institutions. 

Unlike Yu's proposed framework, which we believe here to be merely idealistic, our approach 

would prove to be more realistic, down-to--earth, and consequently elicit greater reverence, support 

and acceptance from all stakeholders. 

Again, Judge Holtzmann has pointed out that the international court he proposes is rightly 

designed to circumvent the need for the introduction of another judicial layer. He has stated that 

where one party has entered a challenge to the recognition and enforcement of an arbitral award in a 

convention state, the other party could appeal to the new Court, thereby extinguishing the 

jurisdiction of the national court entertain the challenge. 248 Another scholar, Jean-Louis Delvolve, 

has opined that the rights of appeal could distort the nature of azfiihation. He believes the action of 

appealing indicates the lack of respect to the will of the parties to have their disputes decided 

conclusively by arbitration. 249 Another scholar further posits that if arbitial awards became subject 

to judicial review, dien arbitration would become a precedent step to litigation and just another 

vehicle in the usual machinery of ordinary courts. In addition he has suggested it vmuld be best if 

247 Ibid at p 164 
248 Fn 20, at p 119 
249 Delvolvd, Jean-Louis, "The Fundamental Right to Arbitration", in The Internationalisation of 
International Arbitration: The LCIA Centenary Conference, edited by Hunter, Martin and Marriott, Arthur 
and Veeder, VV, 1995, p147 
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arbitrations were not made to be the precedent step, because when parties choose to go the way of 

judicial review after arbitration, they will throw away the vital characteristics of the away L25° 

However, our six supranational bodies would not adopt any procedure that would encourage 

judicial review of the arbitral award. This writer's model would make arbitral proceedings and 

decisions reached before any of these six supranational bodies final and binding. 

They shall be brought into being pursuant to the provisions of an international convention, giving 

them equal powers and co-ordinate jurisdiction, with their terms of reference regulated by the said 

convention. For example, we can adopt the UNCTIRAL Arbitration Rules or other rules that woWd 

be acceptable to a majority of states. In this way, the inconsistency that can arise from multiplicity of 

arbitral procedural laws can be eliminated Moreover, each state, under the new intemational 

convention, shall recognize and enforce arbital awards emanating from each other's territory 

applying the same standard. This would overcome the issue faced by the delocalisation theory where 

stateless awards encounter the difficulty of being recognized and enforced in foreign states. Such a 

method will enhance the fair and impartial t of foreign awards, and solve the inhibition 

problems faced by domestic courts when confronted with issues of public policies and other grounds, 

which may compel them to reject the recognition and enforcement of foreign acbitral awards. This 

method can eliminate the issues encountered in recognition and enfomeinents of awards under the 

present New York Convention. 

250 Smit, Hans, "Contractual Modification of the Scope of Judicial Review of Arbitral Awards", (1997), Am. 
Rev. Int'l Arb., Volume 8, p147-148 
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This writer is firmly of the opinion that these supranational bodies can harmonise laws of various 

states by resorting to the convention entered into by all states. With just one convention providing for 

the workings of the six supranational bodies, the hitherto elusive harmonisation appears to be finally 

within grasp. 

7.6.1.1 Convenience 

It is the present writer's opinion that by establishing one supranational body in each of the six 

continents, convenience, acceptance, transparency and so on would be easier guaranteed. Primarily, 

in the issue of convenience, the first issue that needs to be considered is that unless otherwise agreed 

by the parties, parties would usually submit their dispute to the supranational body which stands m 

the most convenient position to them. Hence, having six choices of arbitration venues or of arbitral 

bodies would be more convenient than just one supranational body. For example, if a Japanese 

company and Indonesian company were to submit their dispute to arbitration, they would want to 

submit dispute to a tonal body in Asia for convenience of distance, similarity in culture and 

belief Compared with a situation where there was just one situated in Europe for example. Herein 

lies the advantage of six over one. 

However, one might argue that if parties come from different continents, then pasties still have to 

make the journey to another continent, and this will not actually amount to saving time. Furthermore, 

they now have six locations to choose from instead of one, which might seem too complex to some. 
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However, this writer does not believe that this is the case. In fact, he proposes that the setting up of 

the six supranational bodies is more convenient than having just one. In the example of two 

companies, one in the United States and the other in England, conducting their business in Asia, and 

have chosen Hong Kong as their delivery place. The American and British company in this case 

might choose the supranational body that is located in Asia to arbitrate, for the reason that it will be 

more convenient for them to travel to Hong Kong. 

7.6.1.2 Issue of Overload 

If there are 36 disputes for example waiting to be resolved, by the submissions of Judge Hohmann, 

Judge Sch%wbel, or Yu, all 36 disputes would be handled by one inst=on. However, applying the 

suggestion of this writer, with six supranational bodies to handle disputes, each body would ordinarily 

handle 6 disputes, thereby better managing work load per supranafional body, occasioning saving 

operational time and consequently improve the efficiency of ffie arbitration. 

7.6.13 Convenience of Communication 

In this case parties are free to choose the supranational body that is most convenient for them This 

supranational body may have arbitrators or members with similar political, economic, and cultural 

background, which will enable them to communicate easier. Easier communication enables the 

parties to better widernd each other, which speeds up the process of arbitration and improves its 

efficiency. Hence this writer believes that this is another advantage of having six supranational 
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bodies over one. 

7.6.1.4 Whether Six Supranational Bodies Will BeAccepted 

As the political, economic, and cultural circumstances of states in the world system vary, it is usually 

difficult for parties to submit or succumb to the authority of an arbiter of another rationality. Apart 

from the reason of state sovereignty, another important reason for this is that the different 

socio-economic/political and culhual one Lion could very easily lead the pasties h1o misurAemtmxhnp. 

Hence this writer submits that with reduced differences in socio-economic/political and cultural 

circumstances of states, the higher the approval spann oral bodies will receive. 

On the other hand, the binding force of the new international convention made among the six 

bodies will also enhance their acceptability. In the example about states attempting to enforce awards 

in foreign countries without any Saties or conventions in place, the enforcing party can more easily 

enforce awards that axe made in states with morse developed arbitration system This is due to the 

huge gap in national power between states with a developed arbitration system readily in place and 

states still grappling with having one established. In this case, the latter states would be more inclined 

to give in to an award obtained in a state with the developed arbitration system. However, when 

arbital awards made by the states in the latter category are to be enforced in the former states, they 

would often encounter resentment from these states. This writer & =fore proposes the introduction 

of a binding international convention, which he believes will decisively take care of this problem It 
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is his firn belief that as the states in the former-category, i. e. those with a developed arbitration 

system are usually looked up to for leadership, 251 they would them fore be in the best position to lead 

the other states to accede to such a convention. The latter states would also be motivated to sign this 

convention, considering the numerous benefits they could gain, including guarantee of prestige and 

respect accorded awards emanating from their state. Therefore, both former and latter states would 

be willing to give up some of their sovereignty to enjoy the benefits offered by membership of the 

Convention. 

7.6.1.5 Issues of Tiransparency and Efficiency 

In the issue of icy and efficiency, this writer submits that as what would have been the 

case load of one supranational body is divided among six supranational bodies, the operations of the 

bodies would be simpler, faster, and more economical. Simpler operations would translate to shorter 

lengths of time and reduced costs of arbitration It would also be easier to publicize the process of 

arbitration. 

Furthermore, we suggest that that the membership each body can cut across six continental blocks. 

This has the potential to reduce incidences of mis mdezstanding and increase the level of t11* 

thereby making for a smoother running of institutions business. Each supranational body would be 

251 "The name "United Nations", coined by United States President Franklin D. Roosevelt, was first used 
in the "Declaration by United Nations" of 1 January 1942, during the Second World War, when 
representatives of 26 nations pledged their governments to continue fighting together against the Axis 
Powers", History of the United Nations, (http: //www. un. org/aboutun/unhistory/); access on 15 January 
2009 
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able to meet highest standards of t ansparency whilst fulfilling its remit 

7.6.1.6 Whether Six Supranational Bodies Will Reach the Harmonisation of Procedural Law 

Some scholars may question if the same issue was submitted to different supranational bodies, 

they may separately develop on a regional basis, and hence the goal of harmonisation can not be 

achieved This is because these six supranational bodies are established in different continents, far 

from each other, and are all independent from each other, they am all top and binding authorities . 
252 

However, this writer does not share this view It is believed that the reason of the inconsistency of 

arbitral procedural laws is due to the different procedural laws in various states. When parties submit 

their dispute to different countries, different results might be reached because the arbitral tribunal of 

different countries may apply different procedural laws. For example, the arbitration laws of 

Denmark, Australia, and The Netherlands provide that arbitration agreements should be in written 

form253 On the conlraiy, arbitration laws of Canada, Normy, and Switzerland provide that 

arbitration agreements need not to be in the written fomý. 2sa It can be realised that if parties submit 

their oral agreements to Denmark, Australia, and The Netherlands, the arbitration agreement will not 

be considered as valid255 It could be understood that it is because various laws cause different 

252 For example, the examiner of the viva, Dr Bryan Clark, has asked this question: "How could it be 
ensured that each body did not develop on a regional basis to ensure that the goal of harmonisation could 
be achieved? " 
253 Section 7 of the Danish Arbitration Act 2005, Article 1021 of Netherlands Arbitration Act 2004, 
Article 21 of International Arbitration Act 1974-1989, Australia 
2-54 CLOUT case 365, Saskatchewan Court of Queen's Bench, Canada, October 1,1996, which held that 
the act of acceptance does not have to be in written form, but can be deduced from the conduct of the 
parties; Section 26 of Norwegian Arbitration Act of 14 May 2004; BG, January 16,1995 BGE 121 III 38 
255 Section 7 of the Danish Arbitration Act 2005, Article 1021 of Netherlands Arbitration Act 2004, 
Article 21 of International Arbitration Act 1974-1989, Australia 
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results. On the other hand, the establishing of six supranational bodies in six continents will not cause 

different results. This is because the six supranational bodies are bound by the same international 

convention. Some scholars might think that the arbitrators for each supranational body are different 

with different views, or have moral issues, such as corruption, bribery, and biased reasons, which all 

might cause different results. However, this writer believes that the above situations can also exist in 

the one supranational body, 256 in other words, these situations are not only a product of the six 

supranational bodies. Nevertheless, this writer holds that these shortcomings can be eliminated, such 

as enacting the laws under the authorization of the convention, providing that these six supranational 

bodies should hold meetings regularly and unify legal irate ons and commentaries, but any 

sensitive data which enables any third parties to identify the parties and the disputes will have to be 

removed If personal moral issues of the arbitrator influence the result of the arbitration, he/she 

should also be punished by the regulations made to prevent such a Matter. 257 This way, the 

possibilities of unfaimess and differences can be eliminated. 

Furthermore, it is believed that arbitrators must be impartial and independent to conduct arbitral 

proceedings. In other words, if the arbitrator is not impartial and independent to the parties, then the 

256 For example, Article 52 of the Ireland Arbitration Act 1980 has provided that "Either party may request 
annulment of the award by an application in writing addressed to the Secretary-General that there was 
corruption on the part of a member of the Tribunal ; The English decision in K/S Norjal A/S v Hyundai 
Heavy Industries Ltd [ 1992] 1 QB 863, also held that such behavior was considered to be misconduct. 
25' Rule 12 of the Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland) Act 2009; Rule 66 of the 
Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland) Act 2009; Section 24 of the English 
Arbitration Act 1996 
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arbitrator will be removed 258 This view has also been adopted by the court, for example, in the case 

of Locabail (UK) Ltd v Bayfield Properties Ltd, 259 Locabail and litigants had in some joined cases 

made appeals to claim direct or possible partiality and bias regarding the judges or tribunal chairmen. 

The court held that dismissing the appeal of Locabail for retrial, that the right to an impartial trial by a 

fair arbitrator was a basic tight stitngthened by the European Convention on Human Rights 1950. 

The rule provided that for disqualification of a judge, if an actual danger or a potentiality of bias 

could be revealed on a re-examination of the case, this would usually be sufficient protection against 

bias. 

Besides, some may suppose that because the six supranational bodies are independent from each 

other, if inconsistency of the arbitral award has occurred in different supranational bodies, then how 

can they be resolved to achieve the goal of harmonisation? Evidently, the consistency is not only on 

the procedural law matters but also the decisions made by the arbitrators. Hence, some may ask how 

to reach the consistency in the awards made in different supranational bodies? This writer submits 

that above questions are only assumptions, and might not actually take place. This issue will be 

resolved by the six si4mnational bodies themselves even if they do oc cur. For example, if there were 

moral issues such as bias, miscon uct, fraud, commgrtion found in an arbitrator, the arbitral award will 

be vacated. 260 Moreover, as mentioned above, each supranational body can hold regular meetings 

258 Rule 12 of the Schedule 1-Scottish Arbitration Rules, Arbitration (Scotland) Act 2009; Section 24 of 
the English Arbitration Act 1996 
259 Locabail (UK) Ltd v Bayfleld Properties Ltd, [2000] Q. B. 451; [2000] 2 W. L. R. 870 
260 The grounds for setting aside an award enumerated in the UNCITRAL Model Law on International 
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and discuss case examples with other supranational bodies. This can lower the possibility of the 

inconsistencies of arbitral awards to a minimum. From the above analysis, it can be clearly seen that 

the establishing of six supranational bodies will not cause different results of arbitration. 

On the contrazy, under Yu's proposal, she proposes to build a well-designed arbitration 

framework, with different regional branches established under this institution261 In her proposal, 

each supervisory body in its region should report its progress to the supranational controlling body. 

She states that in this way, the intemational connnercial azbi1z lion would be governed by the same 

central organization and follows the same procedural iules262 However under this fiamework, the 

issue of consistency of the arbitral award has not been resolved, as well as issues of transparency, 

efficiency, overload and so on. lherefore, this writer believes that this framework still cannot work. 

In other words, the proposal of this writer is most valid. 

7.7 Conclusion 

The adoption of the principle of patty autonomy is the tend of international commercial 

Commercial Arbitration, which has been adopted as the arbitration law of a number of countries, mirror 
the grounds for non-enforcement found in the New York Convention. Similarly, the United States Federal 
Arbitration Act (FAA) 9 U. S. C. §§ 1-14 has narrowed grounds for setting aside an arbitral award, and 
does not provide for review of the merits of the arbitrators' decision. The FAA includes the following 
grounds for vacatur in 9 U. S. C. § 10: 
1. Where the award was procured by corruption, fraud or undue means. 
2. Where there was evident partiality or corruption in the arbitrators, or either of them. 
3. Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient 
cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other 
misbehavior by which the rights of any party have been prejudiced. 
4. Where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and 
definite award upon the subject matter submitted was not made. 
261 Fn 31, at p160-161 
262 Ibid, at p163-164 
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arbitration. However, certain commentators are of the opinion that there should still be some limits to 

the application of this principle. 263 Traditionally, if the patties do not choose the procedural law for 

the conduct of the arbitration, the usual solution to this lacuna is to have the arbitration conducted 

subject to the law of the place where the arbitration was held264 Even where the parties have chosen 

the procedural rules for the conduct of the arbitration, such rules should be followed as much as is 

practicable and reasonable. In other words, although the parties' freedom of choice is a general 

principle of international commercial arbitration, it should be subject to any restraints occasioned by 

mandatory rules and public policy. 265 In addition, the interpretation of and scope of public policy 

by states differ from state to state, thereby provoking arguments, which have continued unabated, 

with no real solution in sight It would appear that a solution to the worries expressed by stakeholders 

in this regard is still very far away. Even though many states have adopted the Model Law, this too 

has proven insufficient in achieving harmonisation. 

Intemational arbitration practice is gradually moving away firm simply applying the lex loci 

arbilri in the absence of an expressed or contrary intention of the pacties. 266 The modem practice is 

to allow the arbitrators complete freedom to choose the procedural law, or in place of that, settling 

263 Fn 1, at p286 
264 Fouchard, Philippe, Gaillard, Emmanuel, and Goldman, Berthold, Fouchard Gaillard Goldman on 
International Commercial Arbitration, E. Gaillard & J. Savage edn, 1999, p635 
265 Maniruzzaman, A. F. M., "International Arbitrator and Mandatory Public Law Rules in the Context of 
State Contracts: An Overview", (1990), Journal of International Arbitration, Volume 7, No. 3, p54 
266 General National Maritime Transport Co. V Societe Gotaverken Arendal A. B, (1981) 20 I. L. M. 42; 
Park and Paulsson, "The Binding Force of International Arbitral Awards", (1983), Virg. J., Volume 23, 
p253,255-256 

340 



procedural issues as and when they occur. This trend not only reflects party autonomy to a 

significant degree, but also greatly challenges the influence of the lex loci arbitri. 267 

On the other hand, although the delocalisation theory emphasizes party autonomy, a yet 

unresolved issue arising is the right of appeal to a covet, to set aside an arbitral award on specific 

grounds, and to prevent the winning party firm enforcing it anywhere . 
268 In other words, even 

though the adoption of the "delocalisation" theory is helpful to the development of the doctrine of 

party autonomy, the "delocalisation" theory still has its problems in lacking a solution in the event 

that recognition and enforcement of the award is refused by other states as well as situations where 

such awards are denied assistance from other states when recognition and enforcement t 269 is sough 

It is clear that the Model Law would be unable to resolve the issue of inconsistency of the 

applicability of procedural law and the recognition and enforcement of awards. If a comparison is 

made of different issues regulated by the arbitration laws of countries that have already adopted the 

Model Law, we can find that although many countries have refers d to, or adopted the Model Law, 

wholly or with modifications, in producing their versions of arbitration law, we would discover that 

267 Manirnzzaman, Dr. A. F. M., "Conflict of Laws Issues in International Arbitration: Practice and 
Trends", (1993), Arbitration International, Volume 9, p371-404; Redfern, A. and Hunter M, Law and 
Practice of International Commercial Arbitration, 4t' edn. (London: Sweet & Maxwell Ltd., 2004) pl-37, 
(http: //www. kluwerarbitration. com. ezproxy. stir. ac. uk/arbitration/ 
DocumentFrameSet. aspx? ipn=26306), access on 23 June 2009 
269 Mayer, Professor Pierre, "The Trend Towards Delocalisation in the Last 100 Years", in The 
Internationalisation of International Arbitration: The LCIA Centenary Conference, edited by Hunter, 
Martin and Marriott, Arthur and Veeder, V. V., 1995, p44 
269 Fn 92, at p98 
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the contents of the regulations am not quite the same. 270 The Model Law has been unable to achieve 

harmonisation. This is more so as the Model Law does not have the effect of an international 

convention, so that it lacks even the force of soft law, and cannot compel or command any sort of 

observance. This has also led to a shared belief among scholars that the Model Law does not only 

have a long way to go by way of improvement, but also lacks the much desired presence. 271 

Furthermore, it is calculated that between 140-150 countries are yet to adopt the Model Law or are 

operating one kind of athitiation law or the other, perhaps without any sort of recourse to the Model 

Law We can therefore conclude that the Model Law has at best merely played the role of a catalyst 

in achieving partial harmonisation. 

The suggestions that have been preferred by Judges Holtanann and Schwebet, even though well 

intentioned, have however neglected to provide for issues like the impartiality and tansparency of 

the international court they speak about. Our way around this is the establishment of 6 

supranational bodies, distributed around the 6 continents in the world, to operate in the manner 

described above. 

This writer strongly believes that this approach is by far the most feasible, workable and 

comprehensive method of guaranteeing the hammnisation of international arbitration practice, 

respect and enforceability of international awards and the integrity of the process and resultant 

270 Okekeifere, "Public Policy and Arbitrability Under the UNCITRAL Model Law", (1999), Int'l A. L. R., 
Volume 2, No. 2, p70,76 
271 Fn 228, at p229 
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awards. 

However, as is/has been the case with most smuctures in the world, there are always criticisms to 

face in the very beginning of construction and teething problems on implementation. That 

notwithstanding, this writer believes that in order to promote the development of international 

commercial arbitration, we should be courageous enough to face whatever challenge of criticisms 

we may encounter. We should imitate the spirit of Christopher Columbus, known as the man who 

discovered America, taking no heed to the setbacks he encountered along the road to the 

unpredictable future. Hence, we are convinced that we must propose and practice this structure in 

order to plot a new course for international commercial arbitration, in our collective desire to take it 

to a new horizon. 
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