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Preface

The purpose of this book is a didactic one: The book is meant to help stu-
dents and practitioners to get a quick and easy-to-understand access to the 
1980 UN Convention on the International Sale of Goods (CISG). In order 
to explain how the Convention works and to analyse the problems that may 
arise we have of course made reference to case law and academic writing. 
We do however not intend to give a comprehensive picture of case law and 
academic writing as this would have interfered with our prime objective to 
introduce the readers to the Convention.

Peter Huber has written § 1 to § 3 and § 9 to § 20 of the book, Alastair Mullis 
has written § 4 to § 8. We have of course discussed each other’s contribu-
tions, but each of us is the sole author of his chapters.

We are immensely grateful to a lot of people for helping us to fi nish this pro-
ject. We owe our particular thanks to: Markus Altenkirch, Jennifer Antomo, 
Ivo Bach, Niels Dabelow, Sarah Ott, Simone Rechel, Christoph Stieber, 
Johanna Wald.

Mainz and Norwich, June 2007 Peter Huber 
 Alastair Mullis
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Preface by Professor Eric E. Bergsten

The United Nations Convention on Contracts for the International Sale of 
Goods, familiarly know as the CISG, has been an outstanding success. As of 
the time of writing, twenty seven years after the diplomatic conference, there 
are 70 States party. By way of comparison, 66 States had ratifi ed the New 
York Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards by 1985, i.e. twenty seven years after its diplomatic conference. One 
wonders whether 142 States will also have ratifi ed the CISG after fi fty years.

The parties to CISG come from every corner of the world. I personally found 
it striking that the fi rst State to ratify the CISG was Lesotho and the most 
recent was Paraguay. No less striking is that on 11 December 1986 China, 
Italy and the United States submitted their instruments of ratifi cation in a 
joint ceremony, thereby becoming the ninth, tenth and eleventh States to 
ratify. The CISG entered into force on the fi rst day of the month one year 
later, 1 January 1988. 

The CISG has also been an outstanding success in the legal publishing world. 
The Pace CISG website, http://cisgw3.law.pace.edu/, lists 8,000 articles and 
books in 28 languages. The website also contains 1,900 references to deci-
sions of courts and arbitral tribunals. Anyone researching a CISG problem in 
depth cannot complain about a shortage of material.

Nevertheless, there is a feeling in some quarters that the CISG was a utopian 
dream that has not lived up to its promise to provide a uniform law for in-
ternational sales of goods. One problem that is inherent in the international 
unifi cation of private law is that there is no supreme court to give a uniform 
interpretation of the text. Such a court would be desirable given the wide di-
versity in legal conceptions in the States party. The problem was foreseen at 
the time of drafting the CISG. Art. 7(1) provides that “In the interpretation 
of this Convention, regard is to be had to its international and to the need 
to promote uniformity in its application …” UNCITRAL has endeavored 
to reduce the problem through its system of CLOUT abstracts of CISG cas-
es. Furthermore, the extensive literature cited above permit lawyers, judges 
and arbitrators to be aware of the issues and how they have already been 
handled. 

Another problem has been the desire of some lawyers to use the domestic law 
they have always known to govern their international sales rather than the 
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VIII Preface by Professor Eric E. Bergsten

CISG. That is a perfectly understandable desire, but it is not feasible in an 
international transaction for the relevant law to be the domestic law of both 
parties. One argument sometimes raised, especially in the United States, is 
that the text is unfamiliar and there is not yet suffi cient case law to clarify 
its meaning. Given the exceedingly large number of cases cited above, that 
can only mean that there have not been suffi cient cases from that lawyer’s 
jurisdiction. 

Finally, the CISG is not taught in depth in the law faculties. That is a prob-
lem that will be diffi cult to overcome, given the pressure on the curriculum 
in all countries. One effort to overcome it is the Willem C. Vis International 
Commercial Arbitration Moot. More than 7,000 law students have taken 
part over the years. Almost all of them experienced the CISG for the fi rst 
time in the Moot. 

That brings us to the particular value of the book that Prof. Dr. Peter Huber 
and Prof. Alastair Mullis have written. In spite of all of the literature on the 
CISG cited above, there is a lack of a clear and simple exposition of the text 
for students and practitioners alike. That is the role of the current book, 
which it fi lls admirably. All of the issues that have been raised in the cases 
and the literature are considered, but without excessive detail. There are suf-
fi cient citations to sources for further research. This is a book that will do 
much to make the CISG an easily understandable text for all users, student 
and practitioner alike. 



© sellier. european law publishers 
www.sellier.de

Table of Content

Preface V

Preface by Professor Eric E. Bergsten VII

Part 1: 
Introduction and general issues

§ 1.  Introduction

I. History and background of the CISG 2
1. Ernst Rabel, UNIDROIT and the Hague Uniform Law 

of International Sales (ULIS) 2
2. UNCITRAL and the 1980 Convention 3

II. Structure of the CISG 4

§ 2.  General issues concerning the application of the convention

I. Interpretation of the Convention 
1. Guidelines in Art. 7(1) CISG 7
2. Standards of interpretation 9

II. Working with the Convention 10

III. Interpretation of declarations of the parties 
1. General rule 12
2. Specifi c issues 15

IV. Usages and trade practices 
1. Practices and usages by consent 16
2. Relevant international trade usages 17
3. Specifi c issues 18

V. “Legal scope” 
1. Basic principle 20



© sellier. european law publishers 
www.sellier.de

X Table of Content

2. Specifi c issues 
a) Validity 21
b) Property 25
c) Personal injury 25
d) Tort 26
e) Precontractual liability 28
f) Limitation 29
g) Set off 30
h) Standard terms 30

VI. Gap fi lling 
1. Basic principle 33
2. Use of the UNIDROIT Principles of 

International Commercial Contracts? 35
3. In particular: burden of proof 36

VII. Some general rules 
1. Form requirements 37

a) Principle of informality 37
b) Exceptions 38

2. Communication risks 39
3. Further provisions 40

Part 2: 
Scope of application of the Convention

§ 3.  Rules on the scope of application 

I. Outline 41

II. Contract of sale of goods 
1. Goods 41

a) Mixed contracts 42
b) Companies 42
c) Software 43

2. Contract of sale 
a) Basic principle 43
b) Goods to be manufactured (Art. 3(1) CISG) 44
c) Contracts with a service element 45
d) Contracts with a fi nance element 48
e) Distribution agreements 48
f) Private use and further exceptions in Art. 2 CISG  48



© sellier. european law publishers 
www.sellier.de

Table of Content XI

III. International character 49

IV. Connection to a Contracting State 50
1. Places of business in different Contracting States 

(Art. 1(1) lit. (a) CISG) 51
2. Private international law leading to the law of a 

Contracting State (Art. 1(1) lit. (b) CISG) 
a) Mechanism of Art. 1(1) lit. (b) CISG 52
b) Importance of the forum 53
c) Effect of reservations under Art. 95 CISG 54

3. Summary 57

V. Temporal scope of application 59

VI. Party Autonomy 
1. Opting out of the CISG 

a) Validity of the derogation agreement 60
b) Content of the derogation agreement 62
c) Interpretation of the derogation agreement 62
d) Examples 63

2. “Opting in” to the CISG 65
3. Derogation from specifi c provisions of the CISG 66

VII. Application of the CISG by arbitral tribunals 66

Part 3: 
Formation of the contract

§ 4.  Rules on formation of contract

I. Introduction 
1. Traditional model of offer and acceptance 69
2. Reservations against the application of Part II 69

II. The offer 70
1. Intention to be bound 71
2. Offer suffi ciently defi nite 

a) Necessary content 72
b) Implicit determination 73
c) Determinability 73
d) Power of determination 74
e) Determination of the price under Art. 55 CISG? 75



© sellier. european law publishers 
www.sellier.de

XII Table of Content

3. “Effective” offer 78
4. Offer not terminated 

a) Withdrawal (Art. 15(2) CISG) 80
b) Revocation  80
c) Rejection of offer 84
d) Lapse of time 84

III. Acceptance  
1. General overview 84
2. Indication of assent 

a) General rule 85
b)  Acceptance by silence? 85
c) Cross offers 86
d) Commercial letters of confi rmation 87

3. Unqualifi ed acceptance 
a) The general rule  88
b) Modifi ed acceptance as new offer (Art. 19 CISG) 88
c) The “battle of the forms” 91

4. Effective acceptance 
a) General rule 95
b) Exception: acceptance without communication 

reaching the offeror (Art. 18(3) CISG) 95
c) Time for acceptance 96
aa) Time fi xed 96
bb) Reasonable time 97
cc) Late acceptance 97

5. Withdrawal of the acceptance 100

IV. Conclusion of contract otherwise than by offer and acceptance 100

V. Modifi cation of the contract 102

Part 4: 
Obligations of the seller

§ 5.  Delivery of goods and documents

I. Introduction 106

II. The obligation to deliver the goods 
1. General overview 107
2. The meaning of “delivery” 107



© sellier. european law publishers 
www.sellier.de

Table of Content XIII

3. The consequences of “delivery”
a) Delivery and payment 108
b) Delivery and “taking delivery” 108
c) Delivery and risk 108
d) Liability for expenses 109

4. Place of delivery 109
a) Seller bound to deliver at particular place 110
b) Contract of sale involving carriage of the goods 

(Art. 31 lit. (a) CISG) 110
c) Delivery by placing the goods at the buyer’s disposal 

(Art. 31 lit. (b), (c) CISG) 115
d) Sale of goods in transit 118

5. Associated duties 
a) Duty to give notice to the buyer of the consignment 119
b) Conclusion of contract of carriage 120
c) Insurance of the goods:  121

6. Time of delivery 
a) Date for delivery fi xed by or determinable from 

the contract (Art. 33 lit. (a) CISG) 122
b) Period of time fi xed or determinable 

from the contract (Art. 33 lit. (b) CISG) 123
c) No time fi xed for delivery (Art. 33 lit. (c)CISG) 125

III. The seller’s obligation to hand over documents 
1. General rules 126
2. Details 

a) Time 128
b) Place 128
c) Cure 129

IV. Transfer of property 129

§ 6.  Conformity of the goods

I. General outline 130

II. Contractual conformity requirements (Art. 35(1) CISG) 130
1. Contractual quantity 131
2. Contractual quality 132
3. Contractual description 132
4. Packaging as required by the contract 134



© sellier. european law publishers 
www.sellier.de

XIV Table of Content

III. Conformity with the standards set out in Art. 35(2) CISG 134
1. Fitness for ordinary purpose (Art. 35(2) lit. (a) CISG) 

a) Relationship to Art. 35(2) lit. (b) CISG 135
b) Average quality or reasonable quality? 135
c) Relevant standards: seller’s state or buyer’s state? 136

2. Fitness for particular purpose made known to the seller 138
3. Correspondence with sample or model 139
4. Packaging 141

IV. Exclusion of liability (Art. 35(3) CISG) 142

V. Relevant time 
1. The general rule (Art. 36(1) CISG) 144
2. Lack of conformity after the risk has passed (Art. 36(2) CISG) 145

VI. Seller’s right to cure before delivery date (Art. 37 CISG) 146

§ 7.  Examination and notice requirements concerning 
the conformity of the goods

I. Introduction 147

II. Examination of the goods (Art. 38 CISG) 
1. Introduction: interrelation between examination 

and notice requirement 149
2. Method of examination 150
3. Time period for examination  

a) Starting point 152
b) Duration 154

III. Notice of lack of conformity (Art. 39 CISG) 
1. Introduction 156
2. Requirements concerning the notice 156
3. Time limit for notice under Art. 39(1) CISG 

a) Starting point for the time limit 159
b) Duration of the “reasonable time” 159

4. Time limit for notice under Art. 39(2) CISG 162
5. Dispatch of the notice 163
6. Consequences of failure to give notice 163
7. Exceptions to the requirement to give notice 

a) Art. 40 CISG 164
b) Art. 44 CISG 165
c) Waiver 167



© sellier. european law publishers 
www.sellier.de

Table of Content XV

§ 8.  Third party rights

I. Introduction 169

II. Third party rights other than industrial and 
intellectual property rights (Art. 41 CISG) 

1. Rights 170
2. Claims 171
3. Specifi c issues 173

III. Industrial or intellectual property rights (Art. 42 CISG) 173
1. Industrial or intellectual property 174
2. Territorial limitations 175
3. Seller’s actual or “imputed” knowledge 176
4. Exclusion of liability 176

IV. Notice requirements (Art. 43, 44 CISG) 177

Part 5: 
Remedies of the buyer

§ 9.  Outline of the buyer’s remedies

I. General outline of the buyer’s remedies under 
Art. 45 et seq. CISG 

1. Performance 179
2. Avoidance of the contract 180
3. Reduction of the purchase price 180
4. Damages 180
5. Right to suspend performance 181

II. The fundamental objective: saving the contract 
and avoiding restitution 

1. An international trend 181
2. Policy considerations 182
3. Instruments used in order to save the contract 183
4. The position of the CISG 184

§ 10. Performance

I. General requirements for performance claims  
1. Breach of contract 185



© sellier. european law publishers 
www.sellier.de

XVI Table of Content

2. Domestic law defence (Art. 28 CISG) 
a) Claims for performance 186
b) Court 187
c) Reference to domestic law 187
d) Mandatory character 190

3. Inconsistent remedy 
a) Avoidance 191
b) Damages 192
c) Price reduction 192

4. Exemption under Art. 79 CISG and cases of impossibility 
a) Application of Art. 79 CISG to performance claims? 192
b) Hardship and impossibility of performance 193

5. Art. 80 CISG 196
6. Declaration 196

II. Substitute delivery in the case of non-conforming goods 
(Art. 46(2) CISG) 196

1. Non-conformity 
a) Basic principle 197
b) “Aliud” 197
c) Defects in title 198
d) Partial delivery 198

2. Fundamental breach 199
3. Time limit 200
4. Return of non-conforming goods 201
5. Specifi c issues 

a) Substitute delivery and sale of specifi c goods 202
b) Costs and place of performance 202
c) Choice between substitute delivery and repair 203
d) Substitute delivery before transport? 204

III. The right to require repair, Art. 46(3) CISG 
1. Preconditions 

a) General requirements and non-conformity 205
b) Reasonableness 205
c) Time limit 206

2. Repair 206

IV. The general claim for performance 207

V. Burden of proof 207



© sellier. european law publishers 
www.sellier.de

Table of Content XVII

§ 11. Avoidance of the contract

I. Introduction 209

II. Outline: Preconditions for avoidance 
1. Breach of contract by the seller 210
2. Ground of avoidance 210
3. Declaration of avoidance 210
4. Time limit 211
5. Possibility to make restitution of the goods 211
6. No defence under Art. 80 CISG 213

III. Avoidance for fundamental breach 
1. General concept of fundamental breach 213

a) Substantial deprivation 214
b) Foreseeability 215

2. Criteria for assessing the fundamental character of the breach 216
a) Contractual agreement 217
b) Seriousness of the breach 217
c) Seller’s right to cure? 217
d) Reasonable use test? 218

3. Seller’s right to cure 
a) Right to cure under Art. 48(1) CISG 218
b) Right to cure under Art. 48(2) CISG 220
c) Interaction between right to cure and avoidance 221

4. Specifi c case scenarios 
a) Delay in delivery 225
b) Defi nite non-delivery 227
c) Delivery of non-conforming goods 227
d) Third party rights 232
e) Documents 232
f) Breach of ancillary obligations 233

5. Fundamental breach and avoidance 
of uncertainty in commercial law 233

IV. Avoidance using the “Nachfrist”-procedure 
1. Function of Art. 49(1) lit. (b) CISG 234
2. Non-delivery 

a) General defi nition of non-delivery 235
b) Delivery where goods have not been moved yet? 236
c) Documents 236

3. Details concerning the “Nachfrist“-procedure 
a) “Nachfrist” under Art. 47 CISG 237
b) Absence of delivery or refusal to deliver 238



© sellier. european law publishers 
www.sellier.de

XVIII Table of Content

V. Time limits 
1. Structure of Art. 49(2) CISG 239
2. Time limit in cases of late delivery (Art. 49(2) lit. (a) CISG) 240
3. Time limit for other types of breach (Art. 49(2) lit. (b) CISG) 241

VI. Burden of proof 242

VII. Effects of avoidance 
1. Release from the respective obligations 243
2. Duty to make restitution 

a) Place of performance 244
b) Cost of restitution 245

3. Duty to account for benefi ts 245
4. Seller’s duty to pay interest 246

§ 12.  Reduction of the price

I. Introduction 247

II. Non-conformity 247

III. Priority of the seller’s right to cure 249

IV. Declaration 250

V. Irrelevant issues 250

VI. Burden of proof 251

VII. Effects of price reduction 
1. General effects 251
2. Calculation 251

a) Method 251
b) Relevant time and place 252

3. Price reduction to zero? 254

VIII. Price Reduction and Damages 254



© sellier. european law publishers 
www.sellier.de

Table of Content XIX

§ 13.  Damages

I. Outline 256

II. Requirements for the buyer’s claim for damages 257

III. Breach of contract 257

IV. Exemption under Art. 79 CISG
1. Outline 257
2. Basic rule (Art. 79(1) CISG) 

a) Impediment beyond seller’s control 259
b) Unforeseeability 262
c) Unavoidability 262

3. Liability for third parties 263
4. Consequences 

a) Exemption from liability for damages 264
b) Contractual penalty clauses 265
c) Duty to inform 265

V. Exemption under Art. 80 CISG 
1. Outline 265
2. Joint responsibility 267

VI. The general rule: damages under Art. 74 CISG 
1. General rules 

a) Compensation for loss 268
b) Types of compensable loss 268
c) Compensation in money 269
d) Causation 270
e) Calculation of loss 270

2. Foreseeability (contemplation rule) 
a) Purpose 271
b) Possible consequence of the breach 272
c) Standard 272
d) Normative criteria 274

3. Case scenarios 
a) Defect-related losses 274
b) Loss of resale profi t 276
c) Loss of production 277
d) Damage to buyer’s property 277
e) Loss resulting from buyer’s liability 277
f) Wasted expenses 278



© sellier. european law publishers 
www.sellier.de

XX Table of Content

g) Legal costs 278
h) Loss of customers and loss of good will 279

4. Specifi c issues 
a) Third parties 280
b) Currency 280
c) Place of performance for payment of damages 281
d) Burden of proof 281

5. Damages and avoidance 282

VII. Specifi c methods of calculation (substitute transaction) 
1. Outline 283
2. Concrete calculation of damages (Art. 75 CISG) 

a) Requirements 283
b) Consequences 287

3. Abstract calculation of damages (Art. 76 CISG) 287
a) Requirements 288
b) Consequences 288

VIII. Mitigation of loss 
1. Purpose and scope of application 289
2. Reasonable measures 290
3. Consequences 291

§ 14.  Specifi c issues

I. Partial breach of contract 
1. Scope of application 293
2. “Narrowing the focus” to the breached part 294
3. Avoidance of the entire contract 295
4. Art. 51 CISG and instalment contracts 295

II. Early delivery 296

III. Delivery of excess quantity 
1. Scope of application 297
2. Refusal to take delivery 298
3. Taking delivery 301



© sellier. european law publishers 
www.sellier.de

Table of Content XXI

Part 6: 
Obligations of the buyer, passing of risk and remedies of the seller

§ 15.  Obligations of the buyer and passing of risk

I. Outline 303

II. Payment 303
1. Determination of the price 

a)  Failure to determine the price 304
b)  Validity requirement 305

2. Time of payment 307
3. Place of payment 

a) Contractual agreement and trade usages 309
b) Concurrent obligations (Art. 57(1) lit. (b) CISG) 310
c) Default rule (Art. 57(1) lit. (a) CISG) 311
d) Specifi c examples 311
e) Importance of the place of payment 313
f) Application of Art. 57 CISG to other monetary obligations 313

4. Risk 314
a) Time of passing of risk 315
b) Consequences 316
c) Exceptions 317

III. Taking delivery 318

§ 16.  Remedies of the seller

I. Outline of the system of remedies 321

II. Performance 
1. Buyer’s breach 322
2. Limitations of the claim 

a) Art. 62 CISG 322
b) Art. 28 CISG 323
c) Further limitations 324

3. Burden of proof 324

III. Avoidance 
1. Outline 325
2. Avoidance for fundamental breach 

a) Payment 326
b) Taking delivery 328



© sellier. european law publishers 
www.sellier.de

XXII Table of Content

c) Other obligations 328
3. Avoidance under the “Nachfrist”-procedure 

a) Scope of application 329
b) Fixing the “Nachfrist” 330
c) Fruitless expiry of the “Nachfrist” 331

4. Declaration of avoidance 332
5. Time limits 332
6. Burden of proof 334

IV. Damages 
1. Outline 334
2. Specifi c issues 

a) Late payment 334
b) Lost volume 335
c) Other issues 336

Part 7: 
Specifi c issues

§ 17. Anticipatory breach

I. Outline 339

II. Right to suspend performance (Art. 71(1), (3) CISG) 339
1. Threat of a breach 340
2. Origin of the breach (lit. (a) and (b)) 341
3. Right to suspend 342
4. Notice 343
5. Damages 343

III. Right of stoppage (Art. 71(2), (3) CISG) 344

IV. Right to avoid the contract (Art. 72 CISG) 
1. Fundamental breach 345
2. Standard of probability 345
3. Examples 346
4. Notice 347
5. Avoidance 348

§ 18. Instalment contracts

I. Outline 349



© sellier. european law publishers 
www.sellier.de

Table of Content XXIII

II. Partial avoidance (Art. 73(1) CISG) 349

III. Avoidance for future instalments (Art. 73(2) CISG) 
1. Breach with respect to one instalment 351
2. Likelihood of a future fundamental breach 351
3. Declaration of avoidance within reasonable time 352
4. Examples 352

IV. Buyer’s right to avoid the entire contract in case 
of interdependence 353

V. Art. 73 CISG and other provisions 
1. Rules on anticipatory breach 354
2. Art. 73 and 49 CISG 355

§ 19.  Interest

I. Preconditions 356

II. Rate of interest 358

III. Practical details 360

§ 20.  Preservation of goods

I. Duty to preserve the goods 362
1. Duty of the seller 362
2. Duty of the buyer 363

II. Preservation measures 364

Bibliography 365

United Nations Convention on Contracts for the 
International Sale of Goods (1980) 369

Table of Abbreviations 395

Index 397




