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6. International litigation 
Last modified on 15 July, 2010. 

Introduction 

Part II of this report – an overview 
6.1 As mentioned in chapter 1, Part II of this report outlines current Australian law on 

international litigation and arbitration. Chapters 6 to 10 focus on litigation commenced in 

Australia seeking remedies where the relevant person or asset is outside Australia but the 

transaction has some connection with Australia. Chapter 11 on arbitration is premised on 

the same mix of cross border elements. These chapters provide some background to the 

comments and recommendations in Part I of the report and address the summaries and other 

analysis required by sections 2 and 3 of the terms of reference. 

This chapter 
6.2 The first section of this chapter – conducting international litigation – gives an 

overview of jurisdictional and related issues and how they arise. The subsequent sections 

discuss specific aspects of those issues including jurisdiction, service, enforcement and 

evidence. 

Conducting international litigation 

Sovereignty and jurisdiction 
6.3 At the heart of all the issues about the conduct of international litigation is the question 

of sovereignty. In general terms remedies ordered by an Australian court are only 

enforceable within Australia and its territories. The courts and administrative agencies of 

other nations are similarly constrained. Their remedies are generally only enforceable 

within their own territory. 

 

(အပြညပ်ြညဆ်ိိုငရ်ာတရာားစရီငရ်ရားစနစန်ငှ ြ်တသ်ကရ်သာကစိစရြ်မျာား၏အဓိကအချကမှ်ာအချျုြ်အပခာအာ

ဏာ၏ပြဿနာပြစသ်ည။် 

ရေဘေူျအာားပြင သ်သစရသတားလျတရာားရ ို ားမှအမိန  ရ်ြားရသာကိုစာားမှုကိိုAustraliaစရသတားလျနငှ ၎်ငာ်း၏နေရ်ပမ

မျာားတငွသ်ာပြျုလိုြ်နိိုငသ်ည။် 

အပခာားနိိုငင် မျာား၏တရာားရ ိုားမျာားနငှ အ်ိုြ်ချျုြ်ရရားရအဂျငစ်မီျာားသညလ်ညာ်းအလာားတအူတာားအဆာီးရှိသည။် 

သတူိို  ၏ကိုစာားမှုကိိုရေဘိုေျအာားပြင ၎်ငာ်းတိို  ြိိုငန်ကန်ေရ်ပမအတငွာ်းတငွသ်ာပြဌာနာ်းနိိုငသ်ည။် 
 

6.4 Disputes with a cross border element therefore inevitably give rise to arguments about 

jurisdiction. Does the Australian court have jurisdiction to make an order against a person 

or asset outside Australia? Does a foreign court have jurisdiction to hear the dispute as well 

as, or instead of, the Australian court? 

6.5 Much of the complexity, cost and delay involved in international litigation arises out of 

the complexity of jurisdictional issues. There is great scope for parallel proceedings in two 

or more countries, for incomplete or inadequate remedies out of any one court and for 

lengthy argument challenging jurisdiction. For any particular cross border dispute there are 

likely to be overlaps or gaps between the jurisdiction of the relevant Australian court and 
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the jurisdiction of courts outside Australia. The jurisdiction of the courts outside Australia 

will be determined by their own legal system. To provide a basis for analysis this report 

sets out the principles governing jurisdiction in Australian proceedings. 

ရှုြ်ရ ာွးမှု၊ကိုနက်ျစရိတန်ငှ ရ်နာှင ရ်နာှးမှုမျာားသညတ်ရာားစရီငြိ်ိုငခ်ငွ ဆ်ိိုငရ်ာကစိစရြ်မျာား၏ရှုြ်ရ ာွးမှုရသကာင န်ိ ို

ငင် တကာတရာားစွွဲဆိိုမှုတငွြ်ါ ၀ ငြ်တသ်ကမ်ှုမျာားစွာရြေါ်ရြါကလ်ာသည။် 

နိိုငင် နစှခ်ိုသိို  မဟိုတန်စှခ်ို ကြိ်ိုရသာပြိျုငဆ်ိိုငမ်ှုဆိိုငရ်ာတရာားစွွဲဆိိုမှုမျာား၊ 

တရာားရ ို ားတစခ်ိုမှမပြည စ် ိုရသာသိို  မဟိုတမ်လ ိုရလာကရ်သာကိုစာားမှုမျာားနငှ တ်ရာားစရီငြိ်ိုငခ်ငွ က်ိိုစနိရ်ခေါ်မှုမျာား

စွာပြျုလိုြ်နိိုငသ်ည အ်ခငွ အ်လမ်ားမျာားစွာရှိသည။် 

သာီးပခာားနေစ်ြ်ပြတရ်ကျာ်အပငငာ်းြွာားမှုမျာားအတကွသ်ကဆ်ိိုငရ်ာသသစရသတားလျတရာားရ ို ား၏တရာားစရီငြိ်ိုငခ်ငွ ်

နငှ သ်သစရသတားလျာားပြငြ်တရာားရ ို ားမျာား၏တရာားစရီငြိ်ိုငခ်ငွ အ်သကာား ြ်ရနမှုမျာားသိို  မဟိုတက်ာွဟချကမ်ျာားရှိ 

နိိုငသ်ည။် 

သသစရသတားလျာားပြငြ်ရှိတရာားရ ို ားမျာား၏တရာားစရီငြိ်ိုငခ်ငွ က်ိို၎ငာ်းတိို  ကိိုေြိ်ိုငဥ်ြရေစနစပ်ြင ဆ် ိုားပြတလ်မိ ်မည်

။ 

ခွွဲပခမ်ားစတိပ်ြာမှုအတကွအ်ရပခခ တစခ်ိုရြားရနဤ်အစရီငခ် စာသညသ်သစရသတားလျာားတရာားစီရငြိ်ိုငခ်ငွ ဆ်ိိုငရ်ာ

တရာားစရီငြိ်ိုငခ်ငွ က်ိိုအရပခခ သည။် 

 

Australian proceedings 
6.6 Analytically, jurisdictional and related issues in Australian litigation can arise at several 

stages in Australian proceedings. For convenience, issues can be grouped around the issue 

of initiating process, service and challenge to jurisdiction. 

6.7 Legal proceedings are commenced in Australia by the issue of an initiating process, 

such as a statement of claim or summons. This initiating process is filed with the court. 

Strictly, it is only effective if the court has jurisdiction to adjudicate the issues raised in the 

initiating process. The jurisdiction of the court to adjudicate those issues depends on a 

number of elements including 

 whether the initiating process raises a cause of action which that court has 

jurisdiction to determine (eg breach of contract, negligence, breach of s 52 of the Trade 

Practices Act 1974 (Cth)) 

 whether the court has jurisdiction over the defendant 

 whether the court has jurisdiction to grant the remedy sought. 

 သသစရသတားလျနိိုငင် တငွတ်ရာားစွွဲဆိိုမှုသိို  မဟိုတဆ်င ရ်ခေါ် ပခငာ်းစသည လ်ိုြ်ငနာ်းစဉ်မျာားစတငသ်ည က်စိစ

ကိိုစတငခ်ွဲ သည။် ဤအစအီစဉ်ကိိုတရာားရ ို ားသိို  တငသ်ငွာ်းသည။် 

တငာ်းတငာ်းကျြ်ကျြ်ရပြာရလျှငတ်ရာားရ ိုားသညအ်စပြျုပခငာ်းတငွရ်ြေါ်ရြါကလ်ာရသာပြဿနာမျာားကိို

တရာားစရီငြိ်ိုငခ်ငွ ရ်ှိမှသာလျှင ်ရိရာကမ်ှုရှိသည။် 



 ိိုပြဿနာမျာားကိိုတရာားစရီငရ်နတ်ရာားရ ို ား၏စရီငြိ်ိုငခ်ငွ သ်ညြ်ါဝငသ်ည အ်ချကမ်ျာားရြေါ်တငွမူ်တည်

သည ်

 •စတငသ်ည လ်ိုြ်ငနာ်းစဉ်သညတ်ရာားရ ို ားတငွဆ် ိုားပြတရ်နတ်ရာားစရီငြိ်ိုငခ်ငွ ရ်ှိသည အ်ရရားေမူှုပြစရ်စ

သည အ်ရသကာငာ်းအရငာ်းရြေါ်ရြါကရ်စပခငာ်းရှိမရှိ (ဥြမာ၊ ၁၉၇၄ ကိုနသ်ေွမ်ှုဆိိုငရ်ာဥြရေအကဥ်ြရေ 

၁၉၇၄ (Cth) ၏ ၅၂ ဥြရေချိျုားရြာကမ်ှု၊ ရြါ ဆမှု၊ ြျကက်ကွမ်ှု)) 

 •တရာားရ ို ားကတရာားခ အရြေါ်တရာားစရီငြိ်ိုငခ်ငွ ရ်ှိမရှိ 

 •တရာားရ ို ားတငွရ်ှာရသာကိုစာားမှုအတကွတ်ရာားစရီငြိ်ိုငခ်ငွ ရ်ှိမရှိ။ 

 

These jurisdictional issues are discussed in more detail later in this chapter.[cclxxxi]  In 

practice they are not argued at the time that the initiating process is issued because neither 

the court nor the other parties examine them at that stage. 

6.8 After the initiating process has been filed with the court it must be served on the other 

party or parties to the proceedings. Service outside the geographic jurisdiction of the court 

is only permitted in defined circumstances. In practice jurisdictional issues are sometimes 

raised at this stage. Often this occurs where the plaintiff seeks the leave of the court to 

serve outside the jurisdiction or seeks an order that informal service is effective. The court 

will wish to be satisfied at that stage that it has jurisdiction to adjudicate the claim raised by 

the initiating process. Service of process outside Australia is discussed later in this chapter.  

6.9 The third milestone in Australian proceedings is when the defendant outside Australia 

first becomes aware of the Australian proceedings. At that stage the defendant has several 

options 

 the defendant could choose not to come to Australia to defend the proceedings 

 the defendant could make a conditional appearance in the Australian court, 

submitting to the court only for the purpose of challenging its jurisdiction; 

 the defendant could appear in the Australian court to defend itself on both 

jurisdictional and substantive grounds 

 the defendant could initiate counter proceedings in the foreign jurisdiction. 

 သသစရသတားလျတရာားစွွဲဆိိုမှု၏တတေိမှတတ်ိိုငမ်ှာသသစရသတားလျာားပြငြ်မှတရာားခ သညသ်သစရသတား

လျ၏တရာားစွွဲဆိိုမှုကိိုြ မဆ ိုားသတပိြျုမိရသာအချိနပ်ြစသ်ည။် 

အွဲေအီဆင မှ်ာတရာားခ အမျာားအပြာားရရွားချေစ်ရာရှိြါတေ ်

 •တရာားခ သညတ်ရာားစွွဲဆိိုမှုအာားခိုခ ကာကေွရ်နအ်တကွသ်သစရသတားလျသိို  မလာရနရ်ရွားချေန်ိိုငသ်ည ်

 •တရာားခ သညသ်သစရသတားလျတရာားရ ို ားတငွခ်ခငာ်းချကအ်ရနပြင ပ်ြျုလိုြ်နိိုငပ်ြီားတရာားစရီငြိ်ိုငခ်ငွ က်ိိုစနိ်

ရခေါ်ရနအ်တကွသ်ာတရာားရ ို ားသိို  တငပ်ြရမည။် 

 •တရာားခ သညသ်သစရသတားလျတရာားရ ို ားတငွတ်ရာားစရီငြိ်ိုငခ်ငွ န်ငှ  ်ရိရာကရ်သာအရသကာငာ်းရငာ်းနစှ ်

ရြ်စလ ိုားတငွမ်ိမကိိိုေက်ိိုကာကေွရ်နရ်ြေါ်လာနိိုငသ်ည် 



 •တရာားခ သညန်ိိုငင် ပခာားတရာားစရီငြိ်ိုငခ်ငွ တ်ငွတ်ရာားစွွဲဆိိုမှုမျာားကိိုစတငန်ိိုငသ်ည။် 

 

6.10 If the defendant chooses not to come to Australia to defend the proceedings this will 

put at risk any assets it has in Australia and its ability to visit or do business in Australia at 

a later date. At the same time, should the defendant choose not to appear in the proceedings 

the path to a remedy is not necessarily free of obstacles for a plaintiff. The plaintiff will 

need to take action in the defendant’s jurisdiction, either by commencing entirely new 

proceedings or seeking recognition of Australian judgments. Even if the Australian 

judgment is recognised the foreign court may not grant the same form of relief. Recognition 

of foreign judgments, and the form of relief that will be granted, are discussed later in this 

chapter. 

 

အကေ၍်တရာားခ သညတ်ရာားစွွဲဆိိုမှုမျာားကိိုခိုခ ကာကေွရ်နသ်သစရသတားလျသိို  သိို  မလာရနရ်ရွားချေြ်ါက၎ငာ်း

သညသ်သစရသတားလျရှိြိိုငဆ်ိိုငမ်ှုမျာားနငှ ရ်နာကလ်ာမည ရ်န  တငွသ်သစရသတားလျသိို  လာရရာကလ်ညြ်တပ်ခငာ်းသိို  မ

ဟိုတစ်ာီးြွာားရရားလိုြ်ပခငာ်းစွမ်ားရညက်ိိုအနတရာေရ်ှိရစသည။် 

တစခ်ျိနတ်ညာ်းမှာြငတ်ရာားခ သညတ်ရာားစွွဲဆိိုမှုမျာားတငွြ်ါ ၀ ငပ်ခငာ်းမပြျုရနရ်ရွားချေြ်ါကကိုစာားမှု 

လမ်ားရသကာငာ်းသညတ်ရာားလိိုအရနပြင အ်တာားအဆာီးမျာားမှကငာ်းရဝားရစလမိ ်မညမ်ဟိုတြ်ါ။ 

တရာားလိိုသညတ်ရာားစွွဲဆိိုသ၏ူတရာားစရီငြိ်ိုငခ်ငွ တ်ငွအ်ရရားေမူှုအသစမ်ျာားစတငပ်ခငာ်းသိို  မဟိုတသ်သစရသတား

လျတရာားစရီငြိ်ိုငခ်ငွ အ်သအိမှတပ်ြျုပခငာ်းအာားပြင အ်ရရားေရူနလ်ိိုအြ်လမိ ်မည။် 

သသစရသတားလျ၏စရီငဆ် ိုားပြတမ်ှုကိိုအသအိမှတပ်ြျုလျှငြ်ငန်ိိုငင် ပခာားတရာားရ ို ားသညတ်ညူရီသာသကသ်ာခငွ က်ိို

ခငွ မ်ပြျုရြ။  

 

6.11 If the defendant chooses to challenge the jurisdiction of the Australian court, it can 

argue not only that the matter is beyond the power of the court but also that the court 

should, in its discretion, refuse to hear the matter on the ground that the Australian forum is 

clearly inappropriate (forum non conveniens).[cclxxxii] Another strategy open to the 

defendant (depending on the laws of its own jurisdiction) is to commence proceedings in its 

own jurisdiction seeking a remedy against the plaintiff by seeking an order from a court in 

its own jurisdiction prohibiting the plaintiff from continuing its proceedings in Australia 

(ie, an anti-suit injunction’) or a favourable declaration which would negative any rights 

over property sought by the plaintiff in the Australian forum. The plaintiff can in turn 

counter this by seeking an anti-anti-suit injunction in Australia. Forum non conveniens and 

anti-suit injunctions are discussed later in this chapter. 

Investigations and asset seizure 
6.12 Frequently the most important and difficult aspects of obtaining an effective remedy in 

a cross border dispute are 

 finding out whether the defendant has any assets and where they are located (or, if 

assets have been stolen, where they now are) 

 making sure that those ascertained assets are not taken away or dissipated, and 

 getting hold of the evidence that will demonstrate the validity of the claim. 



Often this information and protection is needed before proceedings are commenced or at a 

very early stage in proceedings. If they are not available at that stage, then in practice the 

plaintiff will either be unable to obtain judgment or unable to obtain any payment or asset 

in satisfaction of the judgment. 

6.13 The two most useful forms of relief available under Australian law to meet these 

problems are the Mareva injunction and the Anton Piller order. A Mareva injunction 

temporarily restrains dealings in the specified assets pending hearing of the claim. It can be 

accompanied by an order requiring disclosure of assets wherever situate.[cclxxxiii]  An 

Anton Piller order authorises a party to enter specified premises to search for and seize 

relevant assets pending hearing of the claim. Both of these orders are in the discretion of 

the court. They can be obtained quickly (that is, in a matter of hours) if the court is satisfied 

that it is appropriate to grant them. They are only available where proceedings have been 

commenced but in practice a short initiating process can be tendered to the court when 

applying for the order. Both orders are discussed in more detail in chapter 7. 

6.14 Those orders help a plaintiff to prevent identified assets from being taken away or 

dissipated but may provide only limited assistance to actually identify relevant assets prior 

to judgment or liquidation. The reason for this is that courts, in considering identification 

orders, may take into account significant competing policy interests, particularly oppression 

and privacy concerns. The most relevant legal mechanisms for finding assets and evidence 

for private proceedings are discovery, letters of request and a liquidator’s powers of 

investigation. Letters of request concerning the taking of evidence are discussed later in this 

chapter together with other foreign evidence issues. Discovery and investigations by 

liquidators are discussed briefly in chapter 4. 

6.15 The circumstances that give rise to a cross border dispute sometimes also have 

regulatory or criminal implications. Various government agencies may undertake 

investigations and seek other legal redress, including police, corporate and securities 

regulators, and tax authorities. In addition there might be others involved in private 

enforcement such as receivers. The report is not directly concerned with these 

investigations and enforcement. However, they are discussed briefly in chapter 4.  

Judicial assistance 
6.16 Aside from specific remedies, Australian courts also have a number of powers that can 

be used to assist the enforcement of remedies of Australian courts outside Australia. The 

most important of these powers is the letter of request’ under which the Australian court 

asks the foreign court to grant relevant orders in the foreign jurisdiction. Letters of request 

may relate to enforcement or evidence. Both types are discussed later in this chapter. 

Jurisdiction 

တကိျရသာကိုစာားမှုမျာားအပြငသ်သစရသတားလျတရာားရ ိုားမျာားသညသ်သစရသတားလျာားပြငြ်ရှိသသစရသတားလျတရာား

ရ ို ားမျာား၏ကိုစာားမှုမျာားကိိုကညူရီာတငွအ်သ ိုားချနိိုငရ်သာအငအ်ာားမျာားစွာရှိသည။် 

ဤလိုြ်ြိိုငခ်ငွ အ်ာဏာ၏အရရားအကကာီးဆ ိုားအချကမှ်ာရတာငာ်းဆိိုချကစ်ာပြစသ်ည။် 

သသစရသတားလျတရာားရ ို ားမှနိိုငင် ပခာားတရာားရ ို ားအာားနိိုငင် ပခာားတရာားစရီငြိ်ိုငခ်ငွ န်ငှ သ်ကဆ်ိိုငရ်သာအမိန  မ်ျာားကိို

ရြားရနရ်တာငာ်းဆိိုသည။် 

ရတာငာ်းခ စာသညဘ်ကလ်ိိုကမ်ှုသိို  မဟိုတသ်ကရ်သအရ ာကအ် ာားမျာားနငှ သ်ကဆ်ိိုငန်ိိုငသ်ည။် 
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6.17 This section discusses the territorial limits to the jurisdiction of Australian courts. It 

first outlines the jurisdiction of the Federal Court of Australia and the New South Wales 

Supreme and District Courts. It then considers particular jurisdictional issues relating to the 

issue of initiating process. The final part of the section considers the implications for court 

orders of laws which have extra-territorial scope, using the Corporations Law as an 

illustration. 

Supreme Court 
6.18 The Supreme Court of New South Wales is a court of general jurisdiction. It is 

ultimately derived from the Third Charter of Justice issued in 1823 which gave the colony 

of New South Wales a Supreme Court of unlimited jurisdiction (within the realms of the 

colony) modelled on the superior courts at Westminster.[cclxxxiv] This position is 

preserved by the Supreme Court Act 1970 (NSW).[cclxxxv] 

6.19 A superior court of general jurisdiction such as the Supreme Court of New South 

Wales cannot be deprived of remedial or geographic jurisdiction in its State except by 

express statutory words or implication[cclxxxvi] or where it can be shown that the relevant 

jurisdiction exists in some other court.[cclxxxvii] 

6.20 The jurisdiction of the Supreme Court of New South Wales may be extended outside 

the territorial limits of the State by statute so long as 

 the statute is for the peace order and good government’ of the State, and 

 the exercise of the jurisdiction is ultimately referable to the enforcement of the 

statute within the State. 

6.21 In such cases decisions made by the Supreme Court in accordance with the terms of 

the statute will not be in excess of jurisdiction even if they involve consideration of matters 

outside the State.[ccxc] There must be a connection between the State and the 

circumstances said to be within the statute. However this only needs to be a remote and 

general connection.[ccxci] Consequently the New South Wales legislature is competent to 

make laws which operate extraterritorially including laws which make it an offence to 

commit a prohibited act outside the State provided there is in the prohibited act an element 

sufficiently connected with the State.[ccxcii] 

6.22 There is nonetheless a general presumption that the legislation and laws of New South 

Wales are not intended to have extraterritorial effect and court jurisdiction is similarly 

limited.[ccxciii] Thus unless some statute specifically grants extraterritorial jurisdiction 

consistent with requirement for a connection with the State, the courts of the State have no 

jurisdiction to deal with matters occurring beyond the territorial limits.[ccxciv] This is 

subject to the further qualification to the presumption against extra-territorial jurisdiction 

that such a presumption will be rebutted if it would render ineffective the operation of the 

relevant statute.[ccxcv] 

6.23 In geographic terms the sovereign and legislative territorial limit of each State in 

Australia extends beyond the land borders to the area between the low water mark and the 

12 nautical mile territorial waters limit.[ccxcvi] This right in the States is subject to certain 

limitations, including the reservation of the right in the Commonwealth to use the sea bed 

for communications, defence and similar reasons. The State’s legislative and sovereign 

power also extends beyond the territorial waters for certain limited purposes such as 

fisheries (by arrangement with the Commonwealth), ports and harbours. The territorial 

jurisdiction of the Supreme Court of New South Wales therefore extends to these offshore 

limits. 

Federal Court 
6.24 The Federal Court of Australia and its jurisdiction are derived from the Federal Court 

of Australia Act 1976 (Cth).[ccxcvii] The court has jurisdiction to deal with substantive 

matters that are 



 within the power of Commonwealth Parliament as defined in the Constitution, and 

 set out in the laws of the federal Parliament. 

6.25 The Federal Court is not a court of general jurisdiction and is confined to the exercise 

of such powers as are either expressly conferred by statute, impliedly conferred by statute 

or linked and necessary to the exercise of these conferred powers.[ccc] Where the Federal 

Court is invested with jurisdiction to determine a particular matter it has jurisdiction to 

determine the entire proceedings. This applies even where the matter has common law 

elements or relates to certain State legislation, except where those elements can be severed 

from the proceedings and heard by the relevant State court.[ccci] The Federal Court also 

has implied incidental jurisdiction to hear matters that do not arise under laws of the federal 

Parliament but are related or similar to the matters that the federal Parliament has given the 

Federal Court jurisdiction to hear.[cccii] 

6.26 The geographic limits of the Federal Court jurisdiction will depend on the terms of the 

statute granting the jurisdiction. The federal Parliament’s capacity to make such legislation 

depends on its powers under the Constitution. Thus the Constitution is the ultimate 

determinant of the territorial limits to the jurisdiction of the Federal Court. 

6.27 Several of the federal Parliament’s powers under s 51 of the Constitutioncan be read as 

contemplating federal legislation applying outside Australia’s boundaries. The two most 

obvious are the trade and commerce power (s 51(i))[ccciii] and the external affairs power (s 

51(xxix)). Furthermore, since the Statute of Westminster 1931 (UK) and the Statute of 

Westminster Adoption Act 1942 (Cth), it is no objection to the validity of a law of the 

Commonwealth that it purports to operate outside Australia.[ccciv] Thus the federal 

Parliament has power to legislate for the settlement of industrial disputes extending outside 

Australia and the Federal Court has jurisdiction to hear such matters.[cccv] 

6.28 Under the Acts Interpretation Act 1901 (Cth) all Acts of the federal Parliament are to 

be taken to have effect in and in relation to the territorial sea of Australia and in relation to 

the territorial sea surrounding any external territory of Australia.[cccvi] 

District Court 
6.29 The District Court of New South Wales is not a court of general jurisdiction and thus 

relies on the jurisdiction granted to it under the District Court Act 1973 (NSW) (District 

Court Act)and any other specific legislation.[cccvii] 

6.30 Pursuant to s 10 of the District Court Act the District Court of New South Wales is 

granted jurisdiction throughout the whole of the State. Under the Interpretation Act 

1987 (NSW) the District Court (as well as all other State courts) is vested with jurisdiction 

in relation to all matters arising out of the laws of the State as if the coastal waters’ of the 

State are within the limits of the State.[cccviii] The coastal waters’ are the seas, seabed and 

sub-surface and the air above that sea, up to the 12 nautical mile offshore limit.[cccix] The 

granting of jurisdiction throughout the whole of the State does not give the District Court 

the same general jurisdiction enjoyed by the Supreme Court to hear matters outside the 

territorial limits of the State.[cccx] However it does not preclude the grant of extra-

territorial jurisdiction to the District Court.[cccxi] 

Initiating process 
6.31 In analytical terms the first jurisdictional issue to which these territorial limits apply is 

whether the court has jurisdiction to issue the initiating process against the defendant. The 

common law position needs to be considered separately from statutory effects. 

6.32 At common law an action may not be commenced against an individual defendant 

unless that person is within the jurisdiction at the time of service of the initiating process 

(except in very special circumstances).[cccxii] It is irrelevant whether the individual is a 

foreigner, how long he or she is in the jurisdiction and for what reason he or she is in the 



jurisdiction.[cccxiii] The possession of assets in the jurisdiction by a potential defendant is 

also an irrelevant consideration. 

6.33 In the case of a potential corporate defendant incorporated outside the jurisdiction, the 

common law position is that a process may only be issued against it if it has a presence in 

the jurisdiction. Presence is determined by whether the corporation is carrying on business 

in Australia. This concept is discussed in chapter 7. 

6.34 A party can always submit to a jurisdiction by nominating a party within the 

jurisdiction on which process may be served or, in the case of a written agreement, by 

contracting to submit to the jurisdiction. Australian courts have capacity to enable an 

initiating process in these circumstances to be served out of the jurisdiction.[cccxiv] 

6.35 The common law position is substantially expanded for most Australian courts by their 

procedural rules. For example, the New South Wales Supreme and District Courts and the 

Federal Court of Australia all have criteria regarding jurisdiction which must be satisfied 

before any action may be commenced in those courts.[cccxv] In many respects these are not 

as strict as the common law requirement that the potential defendant must be within the 

jurisdiction at the time of service. All actions proposed to be commenced in any of these 

forums must satisfy these criteria. 

6.36 Nonetheless, even where the plaintiff has a prima facie case for which the relevant 

Australian court has jurisdiction under these court rules, the relevant court retains the 

discretion to refuse leave to serve out of the jurisdiction or to deny leave to continue the 

proceedings. 

 In jurisdictions where the plaintiff must apply for leave to serve the initiating 

process on the defendant out of the jurisdiction, such as the Federal Court, the onus is on 

the plaintiff to show that the case falls within one or more of the grounds upon which 

service out of the jurisdiction is permitted. 

 In those jurisdictions where prior leave is not required, such as the Supreme Court 

of New South Wales, where the defendant does not appear within the requisite time the 

plaintiff must seek leave to proceed against the defendant. 

 Jurisdiction obtained by service out of the jurisdiction and exercised upon persons 

outside the forum is an extreme jurisdiction which will be exercised with great caution.  

 The plaintiff must make full and fair disclosure of all the relevant facts regarding 

the international aspects of the case. If it appears that the plaintiff has not done so, the court 

will refuse leave. 

 In the exercise of its discretion the court will consider whether the forum is a clearly 

inappropriate place to try the action (forum non conveniens). 

The procedures for effective serviceout of the jurisdiction(outside Australia) and forum non 

conveniens are both discussed later in this chapter. 

Laws with extra-territorial scope 
6.37 Some Australian legislation has extraterritorial application. Where an Australian court 

hears a claim arising under legislation of that kind it will have jurisdiction to make 

determinations about events and circumstances occurring outside Australia and to order 

remedies in respect of those events or circumstances. However its orders will only be 

enforceable within the territorial jurisdiction of the court. Thus the extraterritorial scope of 

the legislation will increase the scope of the evidence and issues to be considered by the 

court but, strictly, will not increase the territorial scope of the remedies available from the 

court. 

6.38 This can be illustrated by the Corporations Law. Section 110D of the Corporations 

Law specifies that Chapters 1 to 6 and Chapter 9 of the Corporations Law apply to 

 natural persons, whether resident in the State or Australia or not and whether 

Australian citizens or not 



 all bodies corporate and unincorporated bodies whether formed or carrying on 

business in Australia or not, and 

 acts and omissions outside the relevant State, whether in Australia or not. 

6.39 This provision clearly empowers the Federal Court and State and Territory Supreme 

Courts to hear matters involving elements outside Australia in certain circumstances. The 

only qualification is that, as the Corporations Law is State legislation (except in relation to 

the internal territories), its extraterritorial scope will be limited by considerations of what is 

a law for the peace, order and good government of the State and whether the exercise of the 

jurisdiction is ultimately referable, however remotely, to the enforcement of the 

Corporations Law within the relevant State. 

6.40 The effect of this extra-territorial scope can be illustrated by the financial benefits 

provisions in Part 3.2A of the Corporations Law. Section 243H(2) provides that a child 

entity of a public company must not give a financial benefit to a related party of the public 

company except as permitted by Division 4 or 5 of that Part of the Law. Thus the UK 

subsidiary of an Australian public company must not lend more than $2 000 on terms which 

are not arms length (for example, interest free) to the UK resident daughter of one of the 

directors of the Australian public company. If it does so without prior disclosure and 

shareholder approval the UK resident daughter will have contravened s 243ZE(2) which is 

a civil penalty provision and attracts the civil and criminal consequences set out in Part 

9.4B. The UK subsidiary will also be governed by UK companies law. It is therefore 

possible that the transaction will also give rise to a similar liability on the part of the UK 

resident daughter or the UK subsidiary (or both) in the UK. 

6.41 In terms of legislative intention this result is fully consistent with the object of Part 

3.2A which is to protect the Australian public company’s resources, local and foreign, by 

requiring prior disclosure and shareholder approval of financial benefits to related parties 

that could diminish the resources of the public company. However in terms of its cross 

border implications, the result creates a number of difficulties for the Australian court. All 

of the relevant parties are in the UK. All of the evidence is likely to be in the UK. Any 

restitution to the UK subsidiary will need to be enforced in the UK. In addition the 

Australian proceedings may overlap with UK proceedings on the same matter.[cccxix] 

6.42 In summary where Australian laws have extraterritorial scope this clearly gives rise to 

greater potential for overlapping jurisdiction between the courts of Australia and courts 

outside Australia. There is also a potential mismatch between the claim that the Australian 

court can determine and the remedies the Australian court is able to order in relation to that 

claim. 

Service of process outside Australia 

Introduction 
6.43 This section discusses the extent to which Australian courts will authorise or recognise 

service outside Australia. It considers general principles first, then forms of valid service 

and, finally, setting aside service of process outside Australia. 

General principles 
6.44 Where the party is in the jurisdiction service of an initiating process in any court in 

Australia is required to be in person.[cccxx] It is however sufficient that service be 

accomplished by putting down a copy in that person’s presence and explaining its 

nature.[cccxxi] In the case of service on a corporation service may be effected either by 

serving the initiating process personally on two directors or by mailing it to the registered 

office.[cccxxii] In the case of a registered foreign company service may be effected by 

leaving it at, or sending it by post to, the registered office of the foreign corporation, the 

address of the local agent of the foreign company[cccxxiii] or that of any two directors 



resident in Australia.[cccxxiv] The court however retains a jurisdiction to authorise service 

on a registered foreign company in any other manner it sees fit.[cccxxv] 

6.45 Where the party is outside the jurisdiction, the analysis is more complicated. In each of 

the situations considered in chapters 7 and 8 the proceedings are required to be commenced 

by serving an initiating process out of an Australian court on a defendant located in a 

foreign country. Each of the methods of service described above is likely to be difficult to 

effect outside Australia. There can also be local legal restrictions. The rules of court in 

Australia take into account some of the logistical difficulties in effecting service in a 

foreign jurisdiction. These are outlined below. 

Forms of valid service 
6.46 Substituted service. In some situations personal service or service in accordance with 

the other requirements outlined above may be waived and an alternative form of service 

ordered by the court. Substituted service may be ordered where 

 it is impracticable to serve the document in the required manner, and 

 it is reasonably probable that the form of substituted service ordered by the Court 

will be effective to bring notice of the proceedings to the party to be served. 

6.47 Informal service. Alternatively, a party attempting service in a foreign jurisdiction 

may seek an order from the court that the relevant initiating process has been served by 

virtue of informal service. In this case, if the court is satisfied that the service in the 

required manner was impracticable but steps have been taken to bring or will have the 

tendency to bring the contents of the document to the attention of the person to be served, 

the court will order that service has been effected.[cccxxvii] 

6.48 Service in accordance with the law of the foreign jurisdiction. Where a document is 

required to be served outside Australia the document need not be served personally so long 

as the document is otherwise served in accordance with the laws of service applicable in the 

foreign jurisdiction in which service is to take place.[cccxxviii] It is not mandatory for 

service to be effected in accordance with the law of the country in which service is to take 

place. The validity of service is at all times to be judged in accordance with the relevant 

Act and Rules of the Australian court.[cccxxix] However where the method of service is 

not effective under the local law, this may affect the recognition of the Australian judgment 

in that jurisdiction. 

6.49 Service in Convention countries. Australia has acceded to a number of conventions 

relating to legal proceedings in civil and commercial matters.[cccxxx] In the case of service 

in countries that are party to these conventions (and in the case of the Supreme Court of 

New South Wales, any other country the Attorney General by instrument filed in the 

proceedings may direct) a special procedure for service exists. In such cases a person 

wishing to serve documents in the convention country may apply to the Prothonotary or the 

Registrar (as appropriate) of the relevant court in Australia for approval to 

 seal and send documents requiring service to the convention country, and 

 provide an appropriate letter of request addressed to the appropriate court in the 

country in which service is sought (as required). 

Service in this manner would be effected through the Secretary of the Attorney-General’s 

Department and then through official channels in the convention country. A certificate from 

a judicial authority or other responsible person in the relevant convention country that 

service has been effected in this manner will be evidence of the service or attempted service 

taking place. Before the Prothonotary or Registrar is able to undertake this process the party 

seeking service must ensure that a translation of the documentation is also supplied and 

served where the country for service does not have English as its official 

language.[cccxxxii] The party must also give an undertaking to pay all the costs of the 

Prothonotary’s or Registrar’s request for service.[cccxxxiii] If service is not attempted 



through this official channel then, unless the law of the convention country otherwise 

requires, there is no requirement to serve a translation.[cccxxxiv] 

6.50 Service in non-convention countries. The Federal Court also has an additional 

procedure which may be used to implement service in a non-convention 

country.[cccxxxv] A party seeking extra-territorial service in this manner must file a 

request form with the Federal Court and supply a translation of the document to be served. 

The Federal Court must then seal the documents with a special seal for extra-territorial 

service and forward the documentation and a formal request to the Secretary of the 

Attorney-General’s Department for transmission to the government of the relevant country. 

Service is proved by the transmission of a certificate from the relevant court or government 

of the country in which service is to take place, certifying that service has taken place either 

personally or in accordance with the rules for service in that country. 

Setting aside service of process outside Australia 
6.51 The courts in Australia retain an overriding discretion to set aside an originating 

process on a variety of grounds. This is a flexible discretion able to be exercised having 

regard to all the circumstances of the case.[cccxxxvi] 

6.52 One of the principal circumstances in which the court will exercise this discretion is 

where a document has not been served in a proper manner.[cccxxxvii] The considerations 

that the court will take into account include whether the plaintiff has an arguable case on 

the merits[cccxxxviii] and the basis on which authority to serve the initiating process 

outside Australia is maintained by the serving party.[cccxxxix] 

6.53 Generally Australian courts have a discretion to disregard irregularities in service. The 

traditional view was that any irregularity in service outside the jurisdiction should only be 

disregarded in exceptional circumstances.[cccxl] However more recent case law suggests 

that an irregularity going to the mode of service will be more easily waived than an 

irregularity that has an impact on the positions of the parties if the proceedings are 

permitted to proceed.[cccxli] In practice service has not been set aside even where the 

irregularity is quite substantial, for example writs for service on separate defendants being 

served on the wrong defendants or no writ being served but rather a form of 

acknowledgment of service being served.[cccxlii] 

6.54 Other factors considered by the courts are 

 whether the proceedings would subsequently be stayed as an abuse of process on the 

basis that Australia was a clearly inappropriate forum (forum non conveniens) or for some 

other reason, and 

 whether the serving party would not otherwise be able to pursue an action in the 

foreign court. 

Challenging jurisdiction 

Introduction 
6.55 This section discusses the discretionary grounds on which a court can stay proceedings 

in Australia or seek to prevent parallel proceedings outside Australia. If a claim is outside 

the jurisdiction of an Australian court the defendant can require the court to strike out the 

claim and terminate the proceedings. There is no discretion involved. But even where the 

court does have jurisdiction the defendant can ask the court to exercise its discretion to stay 

the proceedings on the ground that the forum is clearly inappropriate. The court may also, 

in its discretion, grant an anti-suit injunction to prevent parallel proceedings outside 

Australia. 

Forum non conveniens 
6.56 In any Australian proceedings the defendant may request the court to grant a stay of 

the proceedings on the basis that the trial in Australia is clearly inappropriate because the 



matter has little to do with the local forum (forum non conveniens). However in Australia it 

is difficult for a defendant to obtain a stay on this basis. It will only be granted where the 

defendant demonstrates that 

 the local court is such an inappropriate forum that continuation of the proceedings 

there would be oppressive to the defendant, or 

 having regard to the circumstances of the particular case and the availability of the 

foreign forum, the local forum is clearly an inappropriate forum for the determination of the 

matter. 

Generally this will only be demonstrated if the defendant can identify an appropriate 

foreign tribunal to whose jurisdiction it is amenable and which would entertain the 

particular proceedings at the instigation of the plaintiff, and can show that the Australian 

court is so clearly an inappropriate forum that the continuation of the matter in the 

Australian court would oppressive to the defendant. 

Anti-suit injunctions 
6.57 A second order available from the Australian courts where proceedings have been 

brought in another jurisdiction for the same cause of action is the anti-suit injunction. 

Where such an order is granted it operates to restrain the parties from pursuing the 

concurrent foreign proceedings. Although the injunction is only enforceable against the 

parties, it is usually effective to restrain the matter from proceeding in the foreign 

forum.[cccxlvi] Australian courts will only make such an order in special circumstances 

where the applicant for the injunction can demonstrate that there is a strong need for 

restraint of proceedings in the other jurisdiction to protect the integrity and processes of the 

local court from interference by the foreign court.[cccxlvii] In all cases the Australian 

courts will only make such an order with great caution and with an eye to the possibility of 

overreaching their jurisdiction particularly where the proceedings restrained in a foreign 

jurisdiction involve a national or resident of that jurisdiction.[cccxlviii] 

Enforcement outside Australia 

Introduction 
6.58 Australian officials cannot enforce unilaterally the judgments of Australian courts 

outside Australia. To do so would breach the sovereignty of other countries. In recognition 

of this, Australian law includes some mechanisms to assist in enforcement outside Australia 

and to encourage international cooperation in enforcement proceedings. The principal 

mechanisms are letters of request and reciprocal recognition of judgments. These are 

outlined below. The forms of relief available when enforcing outside Australia will 

nonetheless be determined by the foreign court. This is also discussed below. 

Letters of request 
6.59 Australian courts are able to issue letters of request both in bankruptcy proceedings 

and in relation to corporate insolvency and external administration under the Corporations 

Law. 

6.60 Under the Bankruptcy Acta court of relevant jurisdiction in bankruptcy in Australia 

may seek the assistance of competent courts in a foreign jurisdiction in matters of 

bankruptcy. The assistance of such competent courts of foreign jurisdiction may be 

obtained by way of a letter of request from the relevant Australian court.[cccxlix] 

6.61 In order for the relevant Australian court to issue such a letter of request the court 

must first be satisfied that the foreign court to which the request is to be addressed has 

jurisdiction in bankruptcy to act in aid of and be auxiliary to the Australian court in a matter 

of bankruptcy.[cccl] If the relevant Australian court is of the opinion that the court of the 

foreign jurisdiction does not have power to act on the request it will not issue the 



request.[cccli] This will necessarily involve the court examining the jurisdictional capacity 

of the foreign court to deal with the areas the subject of the request. 

6.62 The relevant Australian court retains an overall discretion whether to make the request 

or not.[ccclii] The discretion is to be exercised with regard to considerations of utility and 

comity.[cccliii] Other considerations such as inconvenience to parties and the possibility of 

increased costs are relevant if, for example, it is possible and reasonable in the 

circumstances for the trustee in bankruptcy to take out proceedings in the foreign court 

directly. 

6.63 The actual request usually takes the form of a letter to the justices of the relevant 

foreign court which 

 outlines the nature of the proceedings 

 indicates the nature of the entitlement to the property located within the foreign 

jurisdiction 

 outlines the grounds on which it has been represented to the issuing court that the 

property should be dealt with in accordance with the laws of the issuing court 

 requests that the foreign court vest the identified property of the bankrupt in the 

trustee appointed in the jurisdiction of the issuing court and grant orders sought by the 

trustee for the purposes of implementing its rights as trustee in bankruptcy.  

6.64 It is not necessary for a treaty to exist to ground the jurisdiction of the court to issue a  

letter of request to a foreign jurisdiction.[ccclv] The request may relate to either real or 

personal property owned by the bankrupt.[ccclvi] 

Corporations Law 
6.65 The position in relation to requests directed to courts of foreign jurisdiction in 

bankruptcy matters is also mirrored in relation to corporate insolvency and external 

administration matters. Under s 581(4) of the Corporations Law a court of relevant 

jurisdiction in Australia can request a court of another country which has jurisdiction in 

matters relating to the external administration of companies to act in aid of the Australian 

court in external administration matters. An external administration matter’ is defined in s 

580 and includes the winding up of an Australian or foreign company either in Australia or 

overseas. 

6.66 This power is exercised on a similar basis to the power to issue letters of request in 

bankruptcy proceedings. The issuing court will need to be satisfied that the foreign court 

has jurisdiction and capacity to act on the request in relation to external administration. The 

same considerations of utility, comity, convenience and cost will be taken into account in 

the exercise of the court’s discretion. 

6.67 As in the case of the bankruptcy letter of request, the actual request usually takes the 

form of a letter to the justices of the foreign court which 

 outlines the nature of the proceedings 

 indicates the nature of the entitlement to the property located within the foreign 

jurisdiction 

 outlines the grounds on which it has been represented to the issuing court that the 

property should be dealt with in accordance with the laws of the issuing court 

 suggests the possible orders that could be made by the foreign court to assist the 

Australian court in administration of the winding-up process. 

Reciprocal recognition of judgments 
6.68 One of the principal mechanisms for international cooperation in enforcement 

proceedings is reciprocal recognition of judgments. Under Australian law foreign 

judgments will be recognised and enforced in Australia if they fall within the category of 

judgments recognised under the Foreign Judgments Act or if they otherwise qualify for 



recognition under the common law. This section concentrates on recognition provided in 

the Foreign Judgments Act. 

6.69 The Foreign Judgments Act provides a framework for enforcement of foreign money 

judgments in Australia based on assurances that the foreign jurisdictions to which the Acts 

applies will substantially reciprocate in the enforcement of judgments of the Australian 

Supreme and Federal Courts.[ccclviii] Under the Act, a mandatory procedure is established 

for the relevant Australian court to register and enforce money judgments of foreign courts 

to which the Act is proclaimed to apply. Non-money judgments such as injunctions are 

within the scope of the Act but have not yet been prescribed in the regulations in relation to 

any of the reciprocating foreign jurisdictions. 

6.70 The foreign countries and courts to which the Act applies are set out in regulations. Of 

the foreign jurisdictions set out for the Commission’s attention in the terms of reference 

only the Cook Islands, Switzerland and Germany have been made the subject of the Foreign 

Judgments Act.[ccclix] If the Act is not proclaimed to apply to a particular foreign 

jurisdiction then enforcement of the foreign money judgment in Australia is to be 

conducted at common law, requiring the judgment debtor to be served in or having 

submitted to the jurisdiction of the enforcing court in Australia.[ccclx] 

6.71 A foreign jurisdiction is only entitled to receive the benefit of recognition of its money 

judgments in Australian courts under the Foreign Judgments Act where the Governor-

General is satisfied that substantial reciprocity of treatment is assured in respect of 

enforcement of money judgments of Australian courts.[ccclxi] This is not a strict 

enforcement obligation on the part of the relevant foreign jurisdictions. The Foreign 

Judgments Act merely empowers the Governor-General to remove the recognition of the 

relevant foreign money judgments if it becomes apparent that the enforcement of Australian 

money judgments accorded by the relevant foreign jurisdiction is substantially less 

favourable than that afforded by the Australian courts.[ccclxii] 

6.72 To implement the reciprocal recognition of judgments the Act sets out a procedure to 

facilitate the enforcement of Australian money judgments outside Australia. Thus, under 

the Foreign Judgments Act, on application by a judgment creditor an Australian court is 

required to provide 

 a certified copy of a judgment, and 

 a certificate containing particulars with respect to the causes of action and rate of 

interest payable on the sum payable under the judgment, 

in order that the judgment creditor may attempt to enforce that judgment outside the 

jurisdiction.[ccclxiii] 

6.73 The certificate and certified copy of judgment will only be provided where the 

judgment creditor is seeking to enforce the judgment in one of the foreign jurisdictions to 

which the Act applies.[ccclxiv] The procedure is not available in the District Court (except 

by way of issue through the Supreme Court after an application to have the matter 

transferred to the Supreme Court) but a similar procedure is available in the Federal 

Court.[ccclxv] In all other cases the judgment creditor has to rely on the certified judgment 

obtained from the relevant court. 

6.74 The court will not make orders for execution of any levy, sequestration, attachment or 

garnishee process or for enforcement of the judgment where the execution is to be 

conducted outside the jurisdiction.[ccclxvi] Similarly while upon delivery of a writ the 

sheriff acquires a legal right to seize the goods specified in the writ,[ccclxvii]  a sheriff 

cannot seize and sell property out of the jurisdiction of the court.[ccclxviii] 

Form of relief 
6.75 Regardless of the judicial or statutory assistance available, in any enforcement 

proceedings taken outside Australia a party attempting to enforce an Australian right can 



only obtain relief in the form and manner which the forum in the foreign jurisdiction 

provides.[ccclxix] The ultimate remedy obtained by a party in a foreign jurisdiction may 

therefore be more or less than would have been obtained if the action were confined to a 

cause of action arising solely within Australia. 

6.76 The foreign forum may also enforce a relevant Australian right by means of a remedy 

that was not otherwise available to the party in Australia.[ccclxx] Alternatively, the remedy 

allowed by the Australian court may not be recognised in the foreign jurisdiction and the 

foreign court may grant an alternative remedy. The degree to which the foreign court will 

modify the remedy will depend on the mechanisms for enforcement available in the foreign 

jurisdiction and how closely the remedies from the two jurisdictions compare. The foreign 

court may decide that the relevant Australian remedy is too different from any available in 

its own jurisdiction to permit enforcement at all.[ccclxxi] 

6.77 In enforcement proceedings in a foreign jurisdiction the law of the foreign jurisdiction 

not only determines how enforcement is to take place but also by which property the 

judgment is to be satisfied.[ccclxxii] The law of the foreign jurisdiction will also determine 

priorities of creditors. However a court in the foreign jurisdiction would not be expected to 

apply a rule of its own domestic law that operates to protect a party from liability where the 

relevant law of Australia applied in the Australian judgment imposes such a 

liability.[ccclxxiii] 

Foreign evidence 

Collecting evidence outside Australia 
6.78 Disputes with a cross border element will invariably require evidence to be collected 

outside Australia. If the person outside Australia who has that evidence does not wish to 

give it, a court order will be needed to compel the person to do so. However, strictly, 

Australian courts can only compel evidence to be given within Australia and its territories. 

There are two mechanisms which address this difficulty: letters of request and certain 

mutual assistance powers. 

6.79 Section 7(1) of the Foreign Evidence Actempowers the courts to make certain orders 

relating to the giving of evidence by a person outside Australia. If it appears in the interests 

of justice to do so, the court may order (in broad terms) 

 the examination of a person outside Australia before a judge, court officer or other 

nominated person 

 the issue of a commission for the examination of a person outside Australia 

 the issue of a letter of request to the judicial authorities of a foreign country to take 

the evidence of a person or cause it to be taken. 

The letter of request will be the most useful procedure if the person outside Australia does 

not wish to give evidence since it can lead to appropriate compelling orders from a court 

with jurisdiction over that person. 

6.80 The Attorney-General has power under the Mutual Assistance in Criminal Matters Act 

1987 (Cth) to arrange for evidence to be taken in a foreign country, or for documents or 

other articles in a foreign country to be produced, for the purpose of a proceeding in 

relation to a criminal matter in Australia. However it is unlikely that an Australian court 

would compel any foreign evidence collected in this manner to be produced in a civil 

proceeding, regardless of its relevance, since it will usually only have been provided on the 

basis that it will only be used in relation to the relevant criminal proceeding.[ccclxxiv] 

6.81 The Australian Securities Commission has also established arrangements giving it 

access to foreign evidence through memoranda of understanding with its counterpart 

regulators in various other jurisdictions, including UK, Hong Kong, New Zealand, USA 

and France. These arrangements are given statutory support in the Foreign Evidence Act 

1994 (Cth) (Foreign Evidence Act). However, it is unlikely that an Australian court would 



compel production by the ASC to a party in a separate civil proceeding of evidence the 

ASC collected under these arrangements where that party could not use an Australian court 

to obtain the evidence from its original owners or holders and the documents are subject to 

a restricted use undertaking.[ccclxxv] 

Documentary evidence 
6.82 It appears that under the Foreign Evidence Act letters of request cannot be issued for 

the purpose of obtaining only documentary evidence, unattached to a record of oral 

testimony. At the same time Australian courts do have the power to order production of 

documents alone in response to a letter of request from a foreign court. Concern has been 

expressed that if this interpretation of the Act is correct, it is anomalous and would prevent 

much evidence being obtained that is needed for commercial matters, particularly from 

corporations.[ccclxxvi] 
 


